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Panlene Robinson ,.*‘3{7&&
FOIA Clearance Officer = :‘?
Narional Marine Fisheries Service TS
1215 East-West Highway The Ocean f;-i‘ -~
Silver Spring, MD 20910 Conservancy

Fax: (301) 713-0956

Re: Frecdom of Information Act Request
Dear Ms, Robinsaon:

Pursuant to the Freedom of Information Aet, 5§ US.C. § 552, on
hehalf of The Ocean Conscrvancy (TOC), I wuquest copics of ccoriain
records! relating o the Atlanric Offshore Cetacean Take Reduction Team
canvened wnder the Marine Mammal Protection Act.

1. Documents Requested

This yequest is for the documents, ur categories of documents, as described
belaw:

e Records related 1o ohserver dar2 on interactions befween the Atlantic
Qcean, Caribbean, and Gulf of Mexicu large prlagic longline fishery and
marine izmmals, fram November 25, 1996 to the present, including the
observer data el

a Records related 1o observer data on interacrions berween Atlantic Ocean,
Caribbean, and Gulf of Mexico squid, mackercl, and buncrfish trawl

! For purposes of this request, the term “records™ means any and all
draft and fina) memoranda, incoming or outgoing comrespondence, briefing
papers, drafi and final seitlement agreements, sdies, approvals, sign-offs,
budger documents or spreadsheels, stalements of proposed or final agency
position, interagency communications, telephone logs, meeting notes ar
records, faxes or clectranic communications sich as e-mail ransmissions. Z?:hf’jg’r‘,g;’,msz::
*Reenrds” dost nol mean writingg that are availahle wvia the Code of Federal [Brena aueans, TRIOUER seerces

Regulations or the Federal Regisicr. based advosoey, recarh,
ond poblic eduswrian, we inform,
inspure and empbwer prople

10 spenk ang acy for the aceans.
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fishery and marine mammals, frorn November 25, 1997 to the present, including the observer
data 1tself;

e Records related 10 NMFS’ deeision to disband the Atlantic Offshore Cetaccan Tuake
Reduction Team, including wirhout Liraitation any records prepared regarding this decision
ander the Marine Mammal Protection Act and/or the National Environmental Policy Act;

» Records relared to NMFS’ considerarion and implementation of (ar failure ¥ implement) the
drafi Atlantic Offshore Ceraccan Take Reduction Plan, including both regulatory and non-
regularory measures;

« Recards related o NMFS’ decision nat 10 implement or approve the draft Ajxlantic Offshore
Cetacean Take Redurtion Plan under the Marine Mammal Proraction Act;

]":' " Repords related 1o any subsequent discussions of whether to reconveng the Atlanric Offshore
! Cerapean Take Reduction Team under the Marine Mammal Protecion Act:

e Records reluted to NMFS’ decision to implement regulatory measures to reduce fake of
Artlantic cetaceans through the mechanism of The Final Fishery Management Plan for Atlantic
Tunas, Swordfish, and Sharks pursuent to the Magnuson-Stevens Fishery Conservation and
Management Act, a5 s well as any regulatory measures proposed or finalized through this
mechanism, T o T

~— e e W s e T Y o Wt o oy

v Records relared to NMFS® consideration of the efficacy of reguiatory measures to reduce
take of Atlantic cevaceans through the mechanism of the Final Fishery Management Plan for
Atlantic Tunas, Swordfish, and Sharks;

« Records related to NMFS’ plans 1o implement observer prograims in the Axlantic fisheries to
produce manne mammal and sea turtle weopality cstimates, as well as any observer dala
generated by such observer programs; and

e TRecords related to NMFS® definition of wsorjons injnry” pursusnt to the Marine Mamral
Protection Act, in particular NMFS® definirion of or criteria 1o deennine “swrjous Injury™ in
\he contexs of Stock Asscssment Repons and observer dara.

0. ‘Waiver of Search and Duplication Fezs

The Ocean Conservancy is @ non-profit S01(e)(3) organization, dedicated to the conservation of
the occans and their living and non-lving resausees Through advacacy and educaiion. Omn behalf
of TOC, T request thar NOAA waive all search and duplication fees under the standards
esiablished by statate and regulaton. The basis for this request is detailed below.
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A Stamuory and Regulatorv Framework
The Freedom of Information Act, § TU.S.C. § 552, provides 1 relevant part:

Documents shall be furnished without any charge or al a charge reduced below
the fees estahlished wnder clause (D) if disclosure of the informarion is in the
public interest because it is likely to comtribute significantly to public
understanding of the operations or activities of the government and is zor
primarily in the commercial mierest of the requester.

5 U.S.C. § 552(a)(4)(A)(i1i).

In enacring the original stanute, “Congress intended that the public interest standard be liberally
constued . . . and thai fees not be used as an obstacle o diselosure of requested information™
Budev v. Ceéntral Intelligefice Agency, 478 F. Supp. 1175, 1177 (D.D.C. 1979}, In the Freedom
of laformation Refornm Act of 1984, Congress reaffirrned its intent thar the fee walver provision
“be liberally construed in favor of waivers for noncommercial requesters.” 132 Cong. Rec.
S14298 (Sept. 30, 1986) (Sen. Leahy). The 1986 amendment’s primary puypose was “'fo remove
the toadblocks and technicalities which have been unsed by various Federal agencies to deny
waivers or reductions of fees uader the FOIA.™ 132 Cong. Rec. S16486 (Oct. 15, 1986) (Sen.
Ledhy).

With tespect to public interest non-profit groups such as TOC, the legislative history of the FO[A
fee waiver amendment demonstrates that the fee waiver requests of such groups should be
graned if their document requests meer the statucory standard. “Although publie interest groups
do oot £2ll within the most favorable fec carcgory, all public interest groups—regardless of their
stanis or idenlity or funcrion~-will be able 10 qualify for fec waivers and thercby obtam
documents without charge if their requests meet the standard for wajvers.” 132 Cong. Rze.
H9463 (Oct. 8. 1986) (Rep. Fnglish). Legislative history suguests that information has more of
rhis potential 1o the degree thot the informarion is new and supports public oversight of agency
operations. 132 Cong. Rec. H5464 (Oer. 8, 1986) (statcments by Reps. Kindness and English).

As she D.C. Cihrouit has andealaisd, agencies feliow 2 nwo-pronged fest vudey the FOLA as
amended to determine whether a fee waiver should be granted: “One prong demands that the
requesier not bave a commercial mierest in the diselosure of the information sought. - . . The
other prong of the test requires that the disclosure of the informariun be *likely o cantribute
significanily to public undersranding of the operations or activizies of the goverament.™ Larson
v. Ceniral Intelliccnce Ageney, 843 F.2d 1481, 1483 (D.C. Cir. 1088) (citations omited).
Relevant to the second prang of this test is the requester’s ability to disseminate the requested
informatioa to the public. Id

The Department of Commerce has promulgated regulations lo provide further guidance in
implememing the FOLA, fee waiver provision. These regulations sfate in relevany part:

(c) Waiver or reduction of fees.
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(1) Documents shall be fumished withour charge, or av reduced charges if
disclosure of the infonmardon is in the public inrerest because it is hkcly 1o
contrbute sxg:mﬁcamly 10 public understanding of the operations or activities of
the govermment, and is not pmna.nly in the comumercizl interest of the requester.
To essure that the two basic requirements for waiver are met, Commerce shall
rely on the following factors in making a defermination on the fee wajver request:

(i) The subject of the request (whether the subject of the requested records
copcerns the operations or activities of the governmeat);

(it) The infonnative value of me informadon w0 be disclosed (Whether the
disclosure is likely Io contribute 1o an understanding of government operations ot
aerivities); per .

(iii) The conuibution to an understanding of the subject by the general public
likely to result fiom disclosure (whisther disclosure of the requested information
will contribute 1o public undersmnmng),

(iv) The significance of the comnbunnn to public understanding (whether the
disclosure is likely to copmrbute significantly 1o public understanding of
govermment operations or activiﬁcs);:

(v) The existence and magnitude of a commercial interest (whether the requester
has a commercial interest thar wounld be furthercd by the requested disclosure);

(vi) The pnmary inferest in dzsclosure (whether the magnitude of the idennified
camunercial interest of te requesrcr is sufficiently large, in comparison with the
public inferest in disclosure, that dlsclosure is primarily in the commercial interest

of the reguester).

15 C.F.R. § 4.9(c)(1)- See also D.C. Tecbmcn[ Assistance Org, v. U.S. Depi. of Housing and
Urban Development, 85 F. Supp.2d 46, 48-49 (D.D.C. 2000).

This FOIA raquest sarisfes both the two-pait Test anjculated in Larson v. CTA as well as the six
factors established under 15 C.F.R. § 4.9(c)(1). Therefore, TOC is entitled to a blanket waiver of
both search and duplication fees under S US.C. § 553(2)(4)(A)(it).

B. This Request Meets the Stattory and Regulatory Requirements for a Full Waiver

The Ocezn Conservancy (formerly the f‘emfir for Marine Canservation, or CMC) was founded in
1972 25 a1 non-profit public interest envxrganmental advocacy organizarion. Headquartered in
WaShmumu, D.C., TOC has regional ofﬁccs in Alaska, California, Florida, and Maine and field
pffices in Sanva Barbara aud Sama Cruz, CA, the Florida Keys, Virginia Beach, VA, and the
U.S. Virgin Islands. TOC is the largest U.S. envzrcnmmml organization sclely dedxcatsd o
proteeting manne wildlife sprcics, 1nclud1ng marine manmals, and their habirats, and (o

conserving cogeral and opeqn regouroes, xncludmg thote resources off the Atlentic cozat. To
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further its goals, TOC conducts policy—on:e; led research, proniotes public awareness, education,
and citizen involvement in the conservation of marine wildlife and resources, advocates hefore
Congress and in the federal cours. and supponrs domestic and intemnational programs for the
conservarion of mmarne wildlife species| aud their habitats. TOC has 120,000 members
nationwide, many of whorm participate {in.marine mammal conservation and observation
programs. More than 50,000 of these mwmb! 15 live in states along Yhe Atlanric coast.

The conservation of marine wildlife, espeéiauy marine maminals, is one of TOC’s four major
program areas (in addition to fsheres :czf;sei‘Vation, gcosysiem prolection, and clean oceans).
The protection of marine mammals was ope of e mpjor reasons TOC came imto being morce
than thirty years ago, and remains of viral i:l.teriﬁt 10 owr staff and members.

!

Historically, TOC has been deeply invalved in the implementation of the. Marine Mammal
Protecion Act (MMPA) sioce ifs enactment in 1972. In particular, TOC has played a sigmfeant
role in the take reduction pracess to address incidenral takes of marine mammals in US.
fisherics. In 1993, CMC was infcgrally involved in uegotiarions with the fishing indusiry
develop a proposal rhar hecame the basis for the 1994 amendments to the Manne Mammal
Rrotection Act of 1972 that added the 1ake reduction provisions to the statute (ses 16 U.S.C. §
1387). Since 1994, representatives of TOC have participaled as team members in 21l of the six
1ake reduction teams convened to date. TOC has zalso participated in the adminiswative
rulemaking processes that resnlted fom thesc take reduction teams by commenting on NMFS?
proposed rules 1o implement take reduction plans.

NMES established the Arlantic Offshore Cetacean Take Reduction Team (AQOCTRT) on May 23,
1996, o prepare a take reduction plan to reduce byearch of stralegic manne mammal sfocks,
including right whales, humpback whales, sperm whales. beaked whalcs, long- and shore-finned
pilor whales, common dolphins, bowlenose dolphins, and Atlandc sponed dolphins being
incidentally raken in the U.S. Atlantic pelagic. drift gillnet, longline, and pair mawl fisheries. 61
Fed. Reg. 25.846 (May 23, 1996). The AOCTRT reached consensns on several take reduction
strategies in each fishery and subminied a drafi 1ake reduction plan to NMFS on November 25,
1996. Therefore, pursuant o 16 U.S.C. § 1287()(7XB)(). the Secraiary of Commerce was ta
have published the plan proposed by the team, any chenges proposed by the Secretary, and
propesed regulations 1o fmplemeant the plan wWithin 60 d=35.

The Secretary failed to comply with this mandatory statutory requirement. T fact, although the
Secretary belatedly published a drafi Environmental Assessmenr under the Narional
Environmental Palicy Act in November 1997, 62 Fed. Reg. 59,657 (Noveuhber 4, 1997), 1o date,
the Secrelary has never fulfilled the MMPA's statutory obligalions to finalize the Atlanue
Offshore Cetaccan Take Reduction Plan, see 16 US.C. § 1387(f(7)C), nor fulfilled the
MMPA’s sianztory mandare to convene the take reduction team to monitor implementation of the
final take reducrion plan nonl such tdme a5 the objectives of the plan have been met, see 16

US.C. § 138D7NE).

On March 24, 2000, we sent a lerer 1o the Direclor of NMFS requesting thar it convene the
AOCTRT in accordance with the MMPA. 1o review the status of the Atlantic Offshore Cetaccan

Talre Reduction Plan. NMES did not regpond to thus letter.
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On pr around Angust 7, 2001, NMFS disbanded the AOCTRT.
1. Disclosure of the Requested Informarion Is In the Public Interest

This FOIA request seeks disclosure aof agency documents that is “likely to contribute
significantly to public understanding of the nperarions or activities of the gavernment,” 5§ U.S.C.
§ 552(a)(4)(A)ii), and fulfills the second prong of the tesy laid out in Larson v. CIA as well as
the four applicable regularory factors of 15 C.F.R. § 4.8(c)(1)-

a The Subject of the Reguested Records Congemns NMFS®
Operations and Activities

All of the records requested in this FOIA request relate o NMFS’ decision-making or data
regarding the following topics: the draft AOCTRT plan, the disbanding of the AOCTRT,
regnlatory measures to reduce ke of Atlaniic celareans under the Magnuson-Sievens Fishery
Conservation and Management Act, the definition of “senous injury” under the MMPA, and
NMFS-run observer programs in Atlantic Asheries 1o produce marine mammal and sea turile
mortality estimates. Therefore, it cammot reasonably be disputed that the subjeet of TOC's FOIA.
request concerns the operations or activities ofthe government. See 15 C.E.R. § 4.9(c)(1)(i)-

b. The Disclosure s Likelv 1o Connribmte fo an Understanding of
NMES’ Operanions and Activities

“To cvaluate this factar, fee waiver requests are ta be examined in light of the identity and
objectives of the requester - . . the scope of the requester’s propascd disscmination — whether 10 a
large segment of the public or a limited subsel of persans . . and the requester’s ¢apacify 1o
disscminate the requested informarion . . . . D.C. Technical Assistance Org, v, U.S. Dept. of
Hausing and Urbang Development. 85 F. Supp.2d 46, 48-49 (D.D_C. 2000) (cirarions omatred).

As siated sbove, implementation of the rake seduction provisions of the MMPA is ccamal 10
TOC’s mission 1o prolect marine mammals and 1o mfonn and empower our members and orher
citizens 0 advocale for marine mamizal constratos. As outlined balow, TOC has muldple
capabilitics 1o disseminale the requested informarion to our 120,000 members, to the media, and
1o the general public, Because of the impornanee of reducing rake of Atlantic offshore cetacean
swrategic stocks, and of ensuring that NMFS complies fully with the MMPA, we are propared o
disserpinate the information we reeejve in resppnse 0 owr FOIA vequest as necessary, throngh
appropriate measures, 10 our members, the media, and the general public. Therefore, TOC's
FOIA request fulfills the criterion set forth in 15 C.F.R. § 4.9(c)(1)(11).

c. The Digclosure Will Conmibute Siemificantly te the Public’s
Understanding of NMFS” Oprerations and Activires

The release of the requesied decuments will contribuie 1o the public’s understanding of NMFS"®
actions or inactions 1o reduce take of Atlantc strategic cetacean stocks. Because NMFS has not

roloased the raquasted wmfovmation ts the peneral public, the contribution wall be significunt. Teo
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date, NMFS has failed 1o release publicly any information en the tapics outlined in our FOIA
request. TOC, its members, and the general public have no means of discemning NMFS” reasons
for failing 1o publish a drafi or final AOCTRT plan and for disbanding the AOCTRT, or any
scieqtific data underlying snch reasons. Nor have TOC's members or the gencral public had any
access 1o informarion shedding light on NMFS’ plans 1o implement observer programs in lien of
continuing with the AOCTRT process. Significanfly, NMFS has failed 1o publish any Federal
Register potices semting forth i decisions with respect to the AOCTRT and the draft plan it
produced. The information requested is held solely by NMFS conceming its own operarions and
activities and is pot available to TOC, our members, or the general public through any other
mechanism.

Accordingly, TOC, our members, and the general public have no understanding of the decisian-
making processes Wherchy NMFES derermined o fulfill, or nor 1o fulfill, the spatory mandsses
of the MMPA. with respect 1o reducing incidental take of Atlantic offshore cetacean strarcgic
stocks. Sec 16 U.S.C. § 1387(f). Given Congress” explicit recognition of the imporiance to the
Amcrican ptiblic of conscrving marine mammals, see 16 U.S.C. § 1361(6), and af the imporiance
Congress ascribed to following notice-and-comment mlemaking and public notification
procedures in the take reduction plan process, see 16 U.S.C. §§ 1387()(7)(B),(D), it is clzar thar
Congress intended that the public should understand the agency’s decisions, and the reasons
therefor, regarding incidental take reduction to ‘protect marine mammals. Oace we receive the
information responsive 1o our FOIA request, TOC will be able 1o educate and infonn our
members and the general public abour these decision-making pracesses, thereby contibuting
sigm ficantly to public undersianding of the AQCTRT pracess znd owtcome. Thus, TOCs FOIA
request fulfills the criteria ser forth in 15 C.R.R. §8 4.9(c)(1)(jii), (iv)-

2. The Occan Conscrvancy Has the Ability To Copvev Informzbo

Responsive I Our FOIA Request to the Public. znd Intends To Da So

The Occan Conservancy is well-equipped 1o disseminate information fo ite members and to the
public at large, and, if our FOILA request is granted, intends to disseminate information regarding
NMFS® failure 1o finalize apd implement the Arlantic Offshare Cetacean Take Reductlion Plan
and NMFS” improper dissolution of the Atlantic Offshore Cetzcean Take Reduction Team. See
Larson v, CTA, S45 F.24 at 1485, Exzmpies of our capebilides for conveving informarion 10 the
public, such as information regarding our efforts ta rednce incidental 1ake of marine mammale,
melade:

> Member camacts, TOC has 120,000 members 10 whom it sends information relevanr 1o
TOC’s missiof, via divect mailings as well as our magazine, the BlusPlanet Quarterly
{circulation 140,000 per guarier). Direct ynailings and magazine articles Frequently fbeus
attention on the plight of marine mammals, panticularly sirstegic stocks that are raken in
commercial and recreational fisheries.

» Recruinment. TOC sends owt informarion on marine conservation issues as part of iis
ongoing membership recruimment campaign to 300,000-400,000 prospective members
every maonth. Manne mammals and the Marine Mammal Prolection Act are often a

particular focus of ovr membership recrutment cffarts.

RN
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# Activist petwork, TOC sends out action alerts 1o 12,000 people via elecironic mail on a

regular basis. These action alens convey information necessary for activists to make their
opimions known to the Admimswation, to Congress, and 10 fedoral agencies. Marine
mammals and the Marine Mammal Prorection Act are often a particular focus of our
action alerts. -

Marine _mammolo@ist list serve. TOC has the sbility to publicize infommation to

thansands of marine mammologists worldwide via an electronic mail list serve.

Media. TOC has the ability fo send our information packets, press releases, video feed,
and audio clips via fax, email, and sarellite linkage to every daily and weekly newspaper
and every 1elevision and yadio station.(commergial and public) in the eounmy. . |

Website. TOC maioains an Intemet site, www.neeanconservancy.org, on which it posis
mnformation of interest 10 TOC's members and to the public via action alens, reparts, and
press releases.

Lisieation. TOC regularly participates in public interest lirigation to advanoe the cause of
marine mammal protection and incidental take reduction. For example, CMC was the
lead plaintiff in the 1998 suir captioned Cealer for Marine Conservation v. Daley, Civ.
No. 1:98CV02029 (D.D.C.), challenging NMFS® fajlure 1o meet the MMPA's deadlines
for iwmplementing a final rake reduction plan for the Gulf of Maine/Bay of Fundy harhar
porpoise population. . )

Publications. TOC swff regularly publish special reports, siories, and asticles fn various
media. As a relevant example, Nina Young, TO(’s Director of Marne Wildlife
Conservanon, has authored ot co-authored four published law review articles conceming
various aspects of the Marine Mammal Protection Act’s implementasion in the Ocean and
Coustal Law Joumal, including most recently xn article emnitled “The Conscrvation of
Manne Mammals Using a Multi-Party Approach — An Evaluation of the Take Reduction
Team Process,”

~ TOC has multiple mechanisms by which w0 disseminare 1o the public the information relevant o
the AQCTRT that ir receives from NMFS in response 1o our FOJA request. Given the imporrance
of the fll and correct implementation of the ke reduction plun process under the MMPA 10
TOC’s mission and membership, TOC fully intends to disscminate the infonmation we recejve
from NMFS in response 1o our FOIA request regarding the AQCTRT 1o educate our members
apd the general public about NMFS’ compliance. or lack thercof, with the MMPA's take
reduction provisions with respect to Arlantic cetaceans.

Taking inlo consideration the varied methods by which TOC publishes and disseminates
informaton 1o the public on a regular hasis, it is clear that, under Judicial Warch v. 1.8,
Depaament of Justice, 133 F. Supp.2d 52, 53-54 (D.D.C. 2000), TOC qualifies for 2 waiver of
all search fees pursuant 10 5 U.S.C. § 552(a)(4)(A)(Fi)(1). As shown supra, we also demonstrate
that we flfill the criteria for 2 blanket waiver of fees, including duphcation fees, pursuant 1o 5
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U,5.C. § 552(a)(4)(A)(ii).

3. e QOcean Conservanc = No Commercial Interest in the Informalion

Reguested

TOC is z 501(c)(3) tax-exempt nonprofit organization. As such, TOC has no commercial interest
n any of the infogmation specified in this FOIA request. TOC does not and will not use the
informarion requested for commercial gain. Accordingly, TOC’s request fulfills the first prong of
the test laid out in Larson v. CIA, snd the criteria contaiped in 15 CF.R. §§ 4.9(c)(1)(v), (vi) ac
tuapplicable.

For the foregomyg reasons, The Ocean Conservaney requests thay you waive all search and
duplication fees pursuant 1o 5 U.S.C. § 552(a)(@)(A)ii) and 15 C.FR. § 4.9(c)(1)- . . -

L Timing of Agcncy Response

The Freedom of Information Act requizes that you respond 1o this reguest within twenty business
days of your receipt therenf. § U.S.C. § 552(a)(6)(A). If you have any questions or suggestions
for facilitating this request, please do nort hesitate 1o contact me, or Nina Young, Dirzcror of
Marine Wildlife Conscrvation ar (202) 429-5609, T would be happy 1o discuss any reasonable
arrangements that wonld assist you in complying with this request.

Very wuly yours,

e b oo

June P. Davenport, Program Counsel
Marine Wildlife Conservation Program
The Ocean Conservancy




