[er s E

SRR SRAT EXCISE 35

- Februazy 9, 1994 ~ 2%
Dept. of State, RPS/IPS, Margaret P. Grafeld, Dic \

SECRET ( ) Release (4 Excise ( ) Deny () Declassify -~
DECL : OADR Date_]j 44 E:_cemptiou I'i.gﬂ & l?
Kﬂ)?.gu
FORCEDOWN POLICY: OPTIONS FOR COLOMBIA AND PERU 67{L 4
ISSUE

The Government of Peru has adopted a po3iry permitting the
use of weapons against certain aircraft whichk are suspected of
carrying drugs and which fail to respond to srders to land.

The Government of Colombia is in the final stages of adopting a
similar policy. For legal and policy reasons, the United
States has long opposed the use of weapons against civil
aircraft in flight. (A 1989 State Department position paper is
attached a: Tab 1.) A summary of some intermational law
considerations associated with the provisiom of U.S. assistance
to Peruvian and Colombian air interception efforts is attached

at Tab 2.
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1/ The options appearing below are provided far discussion
purposes. Unless otherwise stated, no s#tiempt is made to
provide argumentation for or against opiisns or to indicate
whether an option is defensible under iaternational law.
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POSITION PAPEZR ON THE YSE OF WEAPONS AGAINST
AIRCRAFT SUSPZICTED OF CARRYING DRUGS

SHMMARY

On October 13, the Coordinating Sub-Group on Drugs
reouesbed agency views on legislacion sponsored by Senator
McConnell and similart prooosals that would authorize U.S. law
enforcement agencies (i.e., Customs, Coast Guard, and-DEA) to
shoot at or into aircrarc that are suspected of carrying drugs
and which fail to follow instructions to land (A copy the
McConnell bill is attached ac Tab l). Although the Department
of State strongly suppor:s efforts to enhance the ability of
the United States Governmenz to stem the flow of illegal drugs
into this country, it ooposes this amendment for the reasons
set forth below.

DISCOSSION

s#xlne United,St ates has long opposed the use of weapons

-

agalnst civil airdraft. “Inder iatarpnationa)l law genarally, and«w.
in particular under arcicie 3(d} of the 1944 Convention on

Civil Aviation {(the *Chiczago Convencion®), s:tates are obligated
to have. due regard for the safety of civil zviation in
direczing their milirary, cuscoms, and poiic2 aircraft. The

Jnited States has long been in the forefront of international
afforts to enhance respect for and observance of this _
obligation. Accordingly, :the U3G.strongly condemned the Soviet
shootdown of XAL fFlight 007, despite that government's
assertion that the aircraft's encry into Soviet air space was a

L)

criminal offense under Soviet 13w,

Article 3 bis of the Chicago Convention, adopted by ;?e
Tacernational CLvil Aviation Organization ('ICAC") to codifyv.
aternational law in the wake of zne KAL 007 shoocdown, is

pérhaps the most significant resuit of this campaign to uau .
Azticle 3 bis provides that “every scate musz re2frain f;om
resortcing To the use of weapons against civil aircrafc in
flight and that, in case of interception, the lives of oersons
on board and the safety of aircraft mustc not De eqdange:ed
As reflected in Article 3 bis, the use of force in self-defense
against armed attack under Acrticle 51 of the U.N. Chartet Ls_
the, only generally recognized exception to tnis cule, and this

can only be determined 0n a case-by-case basis.
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Shots’® as a means of campelling compliznce o Land has lsag
Deen ocpposed by the United States and the world aviazion
commuaity. The USG has expressed :to I[CAQ its opposizion o
warning shots or &:Zracer buliets necause of the hazards iive
ammunition vose to aircrafg, ctheirc craw and passengers, and
perscns on the ground. A single tragic accident from the dJse
of tracer bullets (regardliess of the best intentions of those
in command of the pursuing aircraft) would, needless to say, be
disastrous in every respect.

Enactment of the amendment would subject the United States
to intense international criticism and undermine longstanding
U.S. efforts to ensure the saferty of civil aviation. 1Indeed,
both ICAQ and the International ai¢ Transpotrt Association
recently commanicated their ooposition to the proposed
legislation. This international criticism surely wouid grow
more intense should the provision be enacted.

it should ‘also be noted that the 11.S. could rnot adopt such
a policy without signalling its aporopriateness Zor other
nations, some that would be far “ess careful than the United
States, For many years, we nhaves opposed for both legal and
safety reasons Cuba and other countries' occasionally anngunced
intentions to shoot at civil alzcrafc. Once such a practice
begins, it will have dangerous and widespread coasequences that
could affec: the safety of innocent U.S. cizizens. 'As b
world leader in civil aviation, ti ired 3States would have
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more to lose than any other cou
a practice.

The Department notes that zha United States Depariment of
Justice, in a Septamber § lettar <o Sepate Armed 3Ssrvices
Committee Chairman Nunn, opposed tne McConneil oilll decauss I3
*would ooviate the many procedur:. salfeguards fundamental o
our system of criminal urlsp:qdence.' Justice specifically
questioned whether the p:obable cause cthreshoid set forean in
Ehe leqislation and the taking of iives withoutr due process oI

aw would be held constitutionai oy the courts. Tne 2Jepartaznac
of State agrees with the Departmenz 2f Justice on these
coints. Srtacte also notaes wizh concern that the oiil seemingiy
would authorize the use deadly Zorce outside of U.S. airspace.
Although the amendment'’ s sponsocs nave added a section o;
*procedural safegquards,’ those provisions do not solve the

5ill's fundamental proolem, =hat it would be highly diifficult

) AT
for law enforcemenc officers To 2xercise sSuCA -eghal aucthority
in a manner tha:- would not jeopardize innoc2nt iives,
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Tor the reasons set for °
believes that the Execuciwve 3ranch :n0uld 0DpOsSe énactment.

the McConnell bill.
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USE_QF WEAPONS AGAINST CIVIL AIRCRAFT:
INTERNATIONAL LAW ISSUES

My discussion will focus on the international law dimension
related to the use of weapons against civil aircraft in
flight. I will not speak to potential domestic law issues,
such as tort liability of foreign governments, the U.S.
government, or U.S. employees.

The United States Government has opposed the use of weapons
against civil aircraft. There are two bases for this under
international law.

RELEVANT LAW

hi nven n: Under Article 3(d) of 1944 Convention
on International Civil Aviation ("Chicago Convention"),
states ' are obllgated to have "due regard" for the safety of
civil aviation in directing their military, customs, or
police aircraft.

- Although the term "due regard"” in other contexts does
not necessarily connote a particularly categorical
standard, the international community and ICAC has
interpreted it's use in Article 3(d) quite strictly.

Customarv International Law: In the aftermath of the
former Soviet Union's shootdown of KAL 007, the United
States and other countries characterized the USSR's conduct
as unlawful under Article 3(d) and under general principles
of international law.

-— In response to KAL 007, ICAOQ member States believed
that the Chicago Convention should be amended to
codify customary international law. Article 3 bis of
the Chicago Convention, adopted by ICAO, provides that
"every state must refrain from resorting to the use of
weapons against civil aircraft in £light and that, in
case of interception, the lives of persons on board
and the safety of aircraft must not be endangered.”

—_— As reflected in Article 3 bhis, the use of force in
self-defense against armed attack under Article 51 of
the UN Charter is the only generally recognized
exception to this rule.

ICAQ Standards_and Recommended Practices: In carrying out
its responsibilities to adopt international standards
dealing with, among other subjects, the rules of the air,
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ICAQ has promulgated standards (which are binding on
parties) and gquidance material on the subject of the
interception of civil aircraft. ICAO standard 3.8 in Annex
2 provides that Contracting States, when drafting rules for
their state aircraft in intercepting civil aircraft, shall
“have due regard for the safety of navigation of civil
aircraft." Separate and elaborate guidance material
provides specific procedures for interception. Section 8
of that guidance recounts Article 3 bis prohibition on the
use of weapons against civil aircraft.

U.S., Participation In Act of Another. Generally, the U.S.
is not under a legal obligation to ensure that other
sovereign governments comply with international law. _
Whether or not to do so is a policy decision. Depending on
the circumstances, however, U.S. involvement in the
activities of another government could implicate the USG in
those activities. In 1990, concern was raised at USG
provision of real time intelligence information to the
Government of Colombia, which at that time announced that
it was adopting a shootdown policy. The concern raised at
that time was that such provision would make the USG
complicitous in the acts of the GOC.

EXCEPTIONS .

Chicago Convention: War or Declaration of Emergency.
Chicago Convention Article 89 provides that the provisions
of the Convention shall not affect the freedom of action of
any contracting State in the case of war or which has
declared a state of national emergency and notified the
fact to the ICAO Council. This would not affect the
customary international law prohibition.

National Aircraft. Commentators (including the ICAO
Secretariat) have argued that the protection of civil
aircraft extend to foreign aircraft and not to a state's
actions against aircraft of its registry in its territory.
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