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IL

We bagin our legal analysiswiith acondideration of sectien 1119 of title 18, entifled
“Foreign murder of United Statesmationals.’S Subseotidn I 9(b) provides that “{a] person whao,
being amational of the United States,kills or attemptsito kilhangtional of the UnitedsStates whille
such mationalis outdideche United Statestbutwyiithintthe jugistiction of anofher@oiifitry shdlltbe

pumishedaas provited under sections(1111, 1112,;and 1113.” 18 US.C. § 1119(b)8 Inlijght of
the nature of the comtempiatdd operationsidescribedrabeyendnddtliecfactithati theizcdarget wouild be

a “mational of the United States” who is outsideithe dnitedStates, we must examine whether
section (111 19¢b) woulld prokifbit those operations. We firstesxplain, in this part, the scope of
section 1119 and why it must be censtredd dorineprporatadhe public autherity justificatien, whish
can renterldéthal @otiomoardied out by a governmentabtifficidblatvful in some circumstances. We
next explainin part III-A why that pulblicaauthorityjustification would apply to the comtemplatad
DBD operation. Findlly,we explain in part I8 why that justification wondld apply ttotthe
contemplated CIA operation. As to eadhagensy, we focus on the partictilariciroumstancas in

which iitweoidd carry out the @peration.
A.

Although secfion 1119(b) refersconiydotthe “punish[ments]” provided under sections
1111, 1112, and 11138, ccourts have construetssection! 119@(bpto incorporate the sitbstantive
elements of those cross«réferenced provisions of title 18. See, eg,, United States v. Wharton,
320 F3d526,553356thiCit0Q003); United States v. White, 51 F. Supp. 2d 1008, 105314 (ED.
Ca. 1997). Section 1111 of title I8ssets doithcriminal penakties for “muriter,” and providesihat
“{m]urder is the unlawfil killing of a humyan being with malice aforethogght.” fd. § 1111(a).
Sectiton 11192 similat]y provitdes crimindlssanction§ofor “mandlayghter,” and statesithat
“[mjenstagghteisisitheninlawiul kilding of a human being without maliee!” Id § 1112. Section
1113 provides crininiglepenalties foréatpempts to commit murdter or mandlaughter.” Id. § 1113.
It is thereforectdear that section 1119(b)bassonly (unlatvil Killings.””

¢ See also 18 U.S.C. § 1119(a) (providingthat “national of the UriitedsState'sihasdhecmeaning stated in
section 101 (a)}(22) of the Immigrationiaht Mationality A&, 8 USE. § 1101@)22)).

7 Sectiien 1119 itself also expeess!ynimposesivariopsoprdoedural limitationsronprosecution. Subsestion
b TY9(e)h)regqisire shthaharpy proseoutiombthatitkdrized in writing by the AttormeyOGenetalh¢HeePepuiytAttormey

G@n@@ﬂ[,(Qraiamgsiamm%ﬁmyxé@elﬁmlemu prdipresltdestheapproval of such @n aciion “if prossoutiorhhabdeen
previeuslyndentakebyby foforaigmoauntiyr for thensame comdugt)” In addition, subsedtion 11 19(c)(@)providesitiat
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This|limitatiom onpcsectionl [948{b)l s seopeismsignificant, as the legislativé history to the
underlying dffenseshthahthe seotion inporporateskmakiesiclear. The provisionsssection 119@(b)
incorporatesiderive fronesactions 273dand1274 of the Awt of Mardh 4, 1909, ¢h. 321,355 Stat.
1088,11143. The 1909 Act codifiedandamendédthecpehdhlaws of the UnitédSStates. Section
273 of the enactmentidéfined minder 46 ¢ the unlabiditli killing of 2 human being with mallice
aforethought,’handeseotion2 74 defined menslauwghter ds:‘ttheunilatfih killing of a humantheing
without malice!” 35 Stat. 1143.% In 1948, Congressccodifiddithéfederahmirder@nd
manslaughter provisions at seotiens 1111 and 1112 of title 18 and retaimed the defimitionssof

murder anirmansiagightén ircnéarljeidentiéalform, see Act of June 25, 1948, ch. 645, 62 Stat.
683, 756, inchuiling the kferences fo funlawAillkiling! that remain in the statutes today—
referemsesithatrtracki sithildpforntlaticns insormecstatednurdertstatutes.

"*[mjoproseoutionistiall be approwed under this seationuuiiessithe AdtorpeyeGenkral, in consultatborvwithithe

Secretary of State, detemriines that thecoodductadoklpiade incewauntny Whiwhioh the persen is no longer present, and
the countryy lacks the @bilityddadadefilly secutecthe personds retumi”—=a determindtion that “is not subjecttojjddicial

review,” id

? A 1908 joint congressionalcommittee peport dnethetAcexpldined that “[under existingllaw [ikc., prior to
the 1909 Act], there fhadbeenhnoastatutoiydefinition of the crimes of murder or manslayghter.” Repertibyithe
Specidl Joimt Comm. on the Revision of the Laws,Revision and Codification of the Laws, Etc., H.R. Rep. No. 2,
60th Congo 1st Sess., at 12 (Jaa. 6, 1908) (“Jeint Committe& Report”). We nate, however, that the 1878 edition of
the Rewised Statutesldidccontainda definition fommanstanghter (butnofanurder): “Every person who, within any of
the placos or upon any of the watezs favithimthexexelugiverjurisdiction of the UnitedSStatelsjnintafefullyand willfuilly,
but Withisuttmallice ssttikes; stabsyowodmds, or shoots at, otherwiiseiipjuresanbther, of whidh striking, stabbing,
wounding, sheoting, or other injury suthodtheppersoridiesjteither bmdand or sea, wiithin or witheutthelllnited States,
is guilty ofithe crime of manstugghter.” Revised Smanutes § 5341 (1878 @) (quoted in United States v. Alexander,
471 F.24 923, 94445 n. 54 (DC. Cir. 1972)). With regpect to murder, the 1908 weport noted that thelegislatian
“enlarges the commontaw definifionard is similar in terms to the statutes defining musder in a largemajorify of
the States” Joint Committee Report at 24; see also Revision of the Penall Laws: Hearings on S, 2982 Before the
Senate as a Whole, 60th Cong,, Ist Sess. 1184, 1185 (1908) (statement of Senater Heybum) (same). With respectito
manslaughter;ithe report stated that [{{Whds imsaid with respectitol{ithe murder provision]iisttmae as to this section,
manskaughter beiny definedand biassidied inlingaage similar to thatito be foundiinithe statutes of a largemégjoniyy

of the States.” Joimt Commiittec Repart at 24.

} See, e.g., Cal. Penal Code § 187(a) (West22009) (“Murter is the wrlavifukkilling of s humantbsing, or a
fetus, with malice aforethought)” i Flé (Stat. § 782.04(1)(a) (WesL2009) (inciuding “unlawifil killing ofa human
being” @s an element of murden); Idaho Code Ann. § 18-4001 (Wiest 2009) (“Murder is the unlawfukkilhing of a
human héing¥)NNevRRevSStath Ann. § 200.010 (West 2008) (intliding “unlasful killing of:a human being” as an
element of murder); R. [. Gen. Laws § 11-23-1 (West 2003) (“Thie unlawful killing ofa human being withmalice
aforethoughtidsmudder'?); TFenn. Code Ann. § 39-13-201 (West 2009) (“Crimiial homicids:is the unlawfull killing of
anotherpersay”). Such statutes,iin tum, reflect the view often-expressedhin the comman law of murderthatithe
crime requiresian “unlawinl” killing. See, e.g., Edward Coke, The Third Part of the Institutes of Laws of England 47
(London, W. Clatke & Soms 1809) (“Murtler is when a man of sound msinory,aard of the age of discration,
unlawiliyliligthvdithin any county of the redim any reasomiBitecoreaturénin rerum natura under the king'ls peace,

with malice foretthoughyidithexprpsessed by thetparty, or implied by law, so as the party wounded, or hurt, &c. die
of the wewnd], or hurt, &c. withina year and a daydferthhesamé)); HWilliam Blackstone, Cemmentaries on the

Laws Qf England 195 (Oxford| V369)«(same); see also A [Digest of Qpirnions ofithe Judge Advacates Generdl of the
Army 1074 0.3 (1912) (“Murtier, @t commen Jaw, is the unlawfitkkilling by a passon of sound memory and
discretion, of any reasonabde-creaturs in being and Wwider the peace of the State, whichmaliceraforethoughtieither

express @riimpiied. V) i(intemalquotationumarksn vmied).
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As this llegislative histowy indicates, guidanceasdotthe meaning of what consfitutes an
“untawifill killing” im sections 111111 and 11112-sand thus for punposes of section 1119(b)-<can be
foundiinithe histori¢alninderstindings of murder and meanslagghter. That history shows that
states have long recogriized justifications dnd excusesstotstatutes criminalizing “unbawful”
killings.'® One state court, for example,incoenstrning that state’s murder statuteexplainéd that
“the word ‘wmlawfiil’ is a term of art” that “‘connotes: ahomidideiwith the absence of factors of
exeuse or justificatior,” People v. Frye, 10 Cal. Rptr. 2d 217,221 (Cal. App. 1992). That court
further explainedithat the factors of excuse or justification in question inclute those thatrhave
traditionaliyobeenaeeognized, id at 221 n2. Other authoritiessupport the same conclusion. See,
e.g., Mullaney v. Wilbur, 421 U.S. &34 6685 (935 ) @equirement of “unlawfil’kkillingin Maine
murder statitermeant that killingwias faeithenjustifiable nor exensable™); ¢f also Rollin M.
Perkins & RomdldWN. Boyee, Criminal Law 56 (3ded. 1982) (“Innecent homicdide is of two
kinds, (1) justifiable and (2)cexousable)”). ! Accordinglyssection 1109 does not proscibbekillings
coveredl by a justificationtréditioiallyagodgmizedsisuch as under the commuan law or state and
federal murder statutes. See White, S1 F. Supp. 2d at 1013 (“Cengzress did not imtend| {section

1119] to criminalize justifiable or excusable killings.”).
B.

Here, we focus on the potentizhapplication of one such recognized justification-ththe
justificatéon of “pulilic authority”—eto the contemplatedDoD and CIA operations. Befoze
examimningwhéther, on these facts;lthepublicuaunthority justification would apply tothese
operations, we first explain why section 1111 D9¢b)inegrporates that particular justification.

The pulblic autherity justification, generdllywumderstoads is well-accepted, and it is clear it
may be avaijldblecevennincases where the particilarcriminalistatute at issue does not expressly

' The sanme is true withrrespectctootiher statutesj ingliidin g federahlasvsy that medify a prohibited.act other
than murder or mansiaughterwidthithe term “unlawfiilly” See, e.g., Temnitory v. Gonzales, 89 B, 250, 252 (N
Terr. 1907) (constraingithe term “unllawfill” in statute ariminalizing assaulywith a deadly weapon as “clearly
equivalent”ito Wwithoutexsuse or jusiificasic)). For example, 18 U.S.C. § 2339C makes it unlawful, inter alia, to
“untawifiillysaddwitifallyrprovdde[] or collect]] funts widihithenintention thatethey be used (or knowledge:they.arado
be used) o carry out anactithat is an offense withinccenainspedified treatiesyronto engage in certain other temenist
acts. The legislativenistory of section 23390 miskes leleamthat ti{thenterm ‘unlawfully’ is intended to embody
common lawddéfenses. HE. R ReploNo0TOWE0A7, at 12 (2001). Similadly, tte Ulrifform Code of Military Justice
makes it unlawifiilffommernbers of the ammebffoceestto, “Swithoujyusfification or excuse, wunlawfitllykkili{} ahuman
being” wnberccertainspetified circumstances. 10 U.S.C. § 918. Notwithstandinglthat the stamte alreatyeexpressly
requires llack of jusiification or excuse, it is the longstentiing View of the anmediforces that {{k}illing 2 bumantheing
is unlawfuf” for purposes of this provisior twhen deneiwithojititification or excuse” Manual for Courtsaivlartial
United States((2008@d. )y &VEV263, art. 118, comment (c)() (emphasisadded).

14
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refer to apublicatthoritinjistification. ' Prossouiionswihere such a “jpuiblicaatdtharity”
Jjustificationiisinvbkedrareninderstandablyerare, see American Law Institute, Model Penal Code
and Commentaries § 3.03 Comment 1, at 24 (1889); ¢f VISA Fraud Investigation, 8 Op. O.L.C.
284,285 n.2, 286 (1984), and thus there is little case law in which courts have analyzed the

scope of the justification with respeot totthe-codduct of governmentéfficials.” Nomstheless,
discussiomsiin(the lleading treatisesdrid incthéoNto deh Penall Code demanstrdtzitslegitimacy. See
2 Wayme R. LaFave, SubstantiveGrinninial Law § 10.2(b), &t 1135 (3¢ €D @003 Bérkins &

Boyee, Criminal Law at 1093 (‘Dreedswizhichidtherwdiseonbiild be crimind],ssubhasitaking or
destroying property;dakingohold of a person by force andagainshhis/willpplacingihim in
confinement,coreven taking his life,;arennotdnimes if done wiith proper public authetity.”); see
also Model Pendl Code § 3.03(1)a), (d), () a2t 22223 ((proposing diidification of justification
where contluctiis “freguiré donaihorizéd byylanenaliae “the law defimingttheldutiesrdnfefictions
of a public @fficer ... “the law govoringlthevanmedservices or the lawiul condudt of war’;wr
“eny otherprovision ofllaw impoesingappbblicdyty” )yNatienal Comm'n on Reform of Federal
Crimimal[Laws,AA Proposeld New Federal Griminkl(@dde $602(1) (“Cantiuct engagetiin by a
public serwant in the comrse of his official duties is justified when it is reguirddonatthenized by
law.”). And this Qfftcchhasinvekiedahal ogousiratidnales dncseverahinstanoesiim whish it has
analyzed whether Congress intendetaparticirarcuimainalstatute togprohibitspecificicenduat that

otherwisefillswidthin agovermmient agency?s authoriiies. |

12 Where affedera! criminal statuteiincopporatesithe pubilic autherity justification, and thegovernment
conductatiissue is within the scope of that jusiificationithere is no need to examine whether the criminalprohibition
has beenirgpealéd,iimpli¢dly or otherwise, by some other statute that might petentially authernzethe gevermmental
conduet,iintluding by the authorizing statutethat might supply thepprédisate for the asseriion of the publicaautharity
justification iss¢lf, Rather, in such cases, ttheccrirminaprohibition simply does not apply to the partigitlar
govemnmentiloonducttat issue in the firstiinstancé becausé Congrassdntedded thahprahibition to be qualifiedhyithe
public authorityjjustificatioththat it incorperates, Conwersély, where another statute expressly authosizesithe
govermment:to eagageiinthe specific conduot in question, thenitherewvould be no need to invaketbenmorg-general
public authonity justification doctrine, because iinsswbh a casehtheclagislature itself has, in effect, carved out a spegific
exception pentiitting the exeoutive to do what thellegislature has otherwiise generdlly forbidden. We do notadidress

such adircumstance in this @pindon.

1? The question of a “puibilic autheriy"jjusfification is much more frequentiyiilitigated in cases where a
private paryycoharged with a crimeiintgrposeshthéetefendeithat he relied upon suthwezityithat aipublicofficialaliagedly
confemed upon him 10 engage in the dhallengdd conduct. See generally United States Attomeys’ Manual tit, 9,
CrimiindliResource Manud! § 20355 (descitbingardidiscussingthreerdifferent such defenses of ‘governmantal
autherity’]) \National Comm'n on Referm of Federal Griminal Laws, A Propesed New Federal Criminal Code
§ 602¢2); ModelRenal Code § 3.03@)D); see alse United Siates v. Fulcher, 250 F.3d 244 235344t Ciz02001),
Uniited Stales v. Rosenthal, 793 F.2dl 1214, 1235-36 (I Ith Cir. 1986); United States v. Duggan, 743 F.2d 59, 83-84
(2d Cir. 1984); Fed. R. Crim. P. 12.3 (reguiningld&fetdurndtooidtify govermmrent iffhe intents to imvoke sugharpihitic
avtherity defense). We do notaddressumichasasés in tHis memorankum, in whidh owr discussion of the “fpiblic
autherity” justificasion isntimdted tocthecquestion of whetherappartichalarroriminal law applies to spedificcoduct

undertaken by govermment agencies pursuant to their authorities.

1! See, e.g., Memorandum for
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The public authority justificationdeesmotexause all conduct of public @ificialsfrom all
criminal prehibitions. The legislaturenmayldesign some criminal prokibitions egplace boudrds on
the kinds of govenmmentalconduct that:cahde authorized byethe Exdoutive. Or, the legidlature
may enact aciiminabprohibitiom inérder to delimit thescope of the conductithatithédegislatare
has' otherwise authorizedithéExedittive to undertake pursuant o andtheststatate.'” But the
recognition (thata féderalccriminial tstatutenmaiy incprporatecthelpublictauthorityi fistification
reflects the ffactithatitverold aiot make sense to attribuite to Congressttheiintant with respect to
sach of its eriminalsstatutesotopprbtiibitlal coverdedctistivities dmdsrtakien by publiccofficialbdn the
legitimate exsrtise of their aitherwisd davwfihatthatities;veven if Congress has clearly intentiedito
make those sameiadtions arcnime whem camimitted pyrpersonsovho mremotagting pursuant to
such public authority. In someiinstances;itherafarejlthbdbetter view of a criminalprohibition may
well be that Congressmeantitdi distingiishdhosepersonsovho areacting pursuaptitdipublic
authority, atlleastiinssomeicironshsiances;ofronhthosehwhocaretnoteeven if the statute by terms
does not make that distinctiorcexpress. Cf) Naundone v. United States, 302 ULSS. 379,384 (1937)
(federal crimiinakstatutestshdildebe oonstried 1o exclude authorizded conduct of public officers
where such arreading' {wotdld whrkbobvieud abstirdity, a8)forexpmple; the application of a speed
law to 2 polisemanppursiing areriminal-ohdhiridrver of a fire enginercepporiing to an alarmfy

Here, weconsiden ddederahmirderstatuytey bt thésenis nogeneral bar to applying the
public authority) justificatiom taisheheaioriminalopibhibition. For examgle, \with sespectto
prohibitionsconthenhlatiulsase of deadly force, theNiddePPerial Chdecocommendddithat
legislatures ssholild make the pulbliicaauthorivy ¢or ffpobiduduty ) justificatiomédvaitabbeytitough
only where tthee use of such foree is covered by @ muoreppanticulanjustificatidndueh dsfdefense of
others or the use of deadly forcetly dancefiforcement)y iwheradheaise of such force “is @thenwise
expressly authorzedtyyldaw, dowvheraisich forcedoosurs in the lawfitlcconduct of war.” Model
Penal Code § 3.03(2)D), #t722; see @lso id. Commentt 3, at 26. Some states praceeded daadppt
the ModdlRenal Godecrecommendation.)? Other states,-although not adopting that precise

see also Visa Fraudiinwestigation, 8 Op. O.L.E. at

287-88 (condludinglthaticiVil stature griohibiting issuance of visa to an alien known tetbe ineligibledidnopprofiibit
State Dgpartmentrirom issiingsuch vivisalwhetedinesessiry” to facilitateiimportantdminigratiomdand:Matiivalization
Servige wnitercovepppetatiomodrriediout in a “reasonadile ffashion).

¥ See, e.g., Nardone v. United States, 302 U.S. 379,384 (1937) (govemment wiretappingwappresdtibed
by federal statutg);

‘%In acoerdwrithoouppriopprededentspcagiv potentiallypapphicablestatutetmust be carefiillyandsseparatbly
examimad to discem Congress’minwent in this respectsisuch as whetler it imposesaltsssqguilified dimitation:than
United States sssistance

section 1119 imposes. See gemerdlly, e.g,,
to Countries thatShoot Dever Ciil Aincrafilmlote in Deug Tritificking, 18 Op. O.L.€. 148 (1994); Application 6ff

Newtrality Act 10 Official Govermment Activities, 8 Op. O.L.C. 58 (1584).
17 See, e.g., Neb. Rev. Stat. § 28-14082)h); Pa. C.S.A. § 504Mm)R), Tex. Penal Code tit. 2, § 9.21(c).
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formulationhhave enacted specificsstatutes dealing with the question of when public officials are
justified in using«leadly force, which often prescibbe that an officer acting in the perfermanee of
his officialidities must reasonably have hélievédithatishchforce was “necessary!8'® Other states
have more broadly provided that thepuiblic.anthoritie tefense is availabite where the govermment
. offficer engages in a “reasonable exercise¢” of his officialfunctions.'® There is, howevernno
federalstatutelthat imanalogous andineitherisection 1119 nor any of the incorporated title 18
provisionssseitingoforth the substantive elements of the sadtion!1198(b) offfense, provide any

expressguidancaawto the existenceoosseepe of this justification.

Against this thadkground, we believe the touchstonefforithe analysis of whether section
1119 incorporates not only justificationggenetallyubutsalse-the public awthority justification in
partieular, iistthel dggislativatintentdmdenlying this criminalstatute. We comdlude that the statute
should be readto exclude fromiitsppoohibitory scope killingsithatare encompasséd by traditional
justificationsyivhich inchuide the piblicaavthoritjujustification. There are no indications that
Congress had a contrayyiintentionNddothing in the text erllegislative histary of secfions 1111~
1113 of title 18 suggests that Congress intentted to excludethe established pulblic anthority
justificatiorrfrom those that Congress otherwise must be understoddto have imperted through
the wse of the modifier “unlawfit]” in thosesstatutesvw(wiiich, as we expldin abowe, establish the
sulbstaritive scope of section 1119(®))2 Nor is thereaanygithingrin the text or legislative history of
sectiton 1119 itself to suggest that Congressintehded toabrogate or othemviseaaffect the
availgbilityuunder that statute of this tratitbonaljustificationfoilkitlings. On the contrary,ithe
relevant legislative mterials indioate thaf i enadtingsedtior 114 9 Gongressawasamereljoclasing
a gap in a field dealiing with entirély(differentikinds of conduot than that at issue here. -

The origin of section 1119 was a bill entitled tthe “Murder of United States Nationgls
Act of 1991,” which Senater Thummond introducedidiringithd 102d Congrsss in respoense to the
murder of an American in South Korea who had been teathing at 2 private schoal there. See 137
Comg» Rec. 867577 (1991) (staternent of Sen. Thunmend), Shortly after the murder, another
American teadher at the schod! accuseta former colleague((who was alsea U.S. citizen) of
haviing commiitted the murder, and alsoccofifessedtadiplping the former colleague cover up the
crime. The teadher who confessed was convicted in a South Korean court of deswoying evidence
and @iling the escape of a criminabsuspectubdicthedindividdal she accused of murder had
returnedivo the United Statebdieforbdheconfession. Jd at 8675 The United States did mat have

97

& See, e.g., Ariz. Rev. Stat. § 13-410.C; Maine Rev. Stat. MAnn (it 177, § 102.2.

1% See, e.g., Ala. Stat. § IRA-B22):N.Y. Penal Law § 35.05()); LaFave, Subsiantive Criminal Leaw

§ 10.2(b), at 135 n.1S; see also Robinsom, CriminallLaw Defensess§ 149(a), at 215 (proposing that thedefense
should be available only if the actor engagesin the authonizedl condict ¢ ‘whenmnddedhe extent necessany to protect

or further theiinterespproteected or furthered by the guant of authority™and wihere it “is reasonable in relationtoithe
gravity of the arms or evils dhreatenddandithenimponance of the interestsito be ffurtherdd by such exertise of

authownityy )], id. § 149(c), aat 218-20.

3% In condhudingtthatitheiwse of the term “wnllawffit] Ssppposts the conclusionlthatssection 11 U9 incoporates

the pullicaanitharitygjustification, we do notmean to suggestlthatithelabsence of slich a tenm would reguire:a contrary
conclusionrregaiiding the intendethapplication ofa criminalstanuteto @thervise atthorized gevernment¢enduct in
other cases.. Each statute must be considered on its own terms to determinethe relevant congressional intent. See

Supra note 16.)
17
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an extradition treatywiith South Korea tthatvwoild have facilitated presacition of the alleged
murderarandtherefore, under then-existing dawyfithé&Federal Govemnment hafd] mo jusistiction
to proseautesaperson residing in the UnitddSStates who ha[d] murdered an Amernicamabrodd
except imllimitdd cironnstances, such as a terrorist murier or the murder of a Federalodfficial.”

Id

To closeithe “logghale under Federalllawwnhich pemmiits persons who murder Americans
in certain ffor¢igr-coumtries toogo punishet),” fd, the Thummond bill wailidhhaveadded a new
section totitlel 38 proviiting that “[w]hoever kills or attemptsddkill amational of the United
States witiite such nationaliivoutsidethe lilnitéd-Statest buthiithin the jurisdiction of another
country shallbbe punished as provided under sections 1111, 1112,and 11113 of thisditle!” S. 861,
102d Cong> (1991) (incerpozatédrn S, 1241, 102d Cong. §§ 3201-03 (1991)). The propesd] also
contaimetasspparate providion amendingbhepprocedure® fox axtizdition “to providte the exeoutive
branch with the necessayyatithonity, in the absence of an extraditbon treaty, to sunaniier to
foreign govermmentshthese who conumitwidlent drimescagainkt 4.8 natibrals.” 137 Congo Rec.
8676 (199D)((statement of Sen. Thurmond) (discussing S. 861, 102d Ceng, 5§ 3)21 The
Thurmond proposal was incorperatedinto an omnibusccrimobilhthat both the House and Senate

passed, butithabbilllididnot become law,

In the 103d Comngrasspaaesistdeversion of the Thunmend bill wasiinbludédsasapart of the
Violemt Crime Comtrdland Law Enforcermenttact of 1994. H.R. 3355 § 60009, 103d Congp
(1994). The new legislationddiffered fromid¢he previous bill in two key respects. First, it
presoribetceriminal jutisdiction only wherebbolh the perpetrator and the vicfim were U.S.
natiomals, whereas the cpigirial Thunmond bill weuld have extentded jurisdiction to all instances
in which the victim was a U.S.mational(basedromso:dalled “passive personality’] jurisdiction®?).
Second, the revised llegisldtionidid not includethessgparate provision from the earlier Thurmond
legislationtthatwoldd have amentietdithepproctduret forextiadition. Congress enacted the
revised llegislation in 1994 @s part of Public LawiNo. [1032322qand itavas ¢iodifiedsasisection
1119 of title 18. See Pub. L. No. 103-322,§ 60009,1D88 Stat. 1796, 1972 (1854).

Thass, section! 1 19 Qvwasedesighed ¢ty olespiajurisdictional loophole—eexpased by 2 murder
that had been committedhbroad by aprivate individual—<to ensure the possibility of prosecuting
U.S. nationalls who murdered other WSS mationalminecertainifozeigmeountries that lacked the
ability tollavifiill ysecuréithe penpstrator’s appearancesatitrial. This loophalethdadnothing to do

with the conduct of an authorizédmiilitarypoperatiany by3J.S. armed forces or the sert of
CIA countertermosismpoperationwontgmplated-here. Indeed, prior to the

enactment of section 1119, theconlydederalistatutexgxprdssly makiing it a crimetdo kil T1SS.
nationdlsaboedd, at deast outsidé chespetialdand mianitime jurisdiction of the United States,

3! The Thumend proposal also containddprocedurshlimitations on proseeution virtuwdllyiddentidal to those
that Comgress uiliimatkly enacted and cetifidd at 18 U.S.C. § 1V19(c). See S. 861, 102d Cong> § 2.

1 See Geoffrey R. Watson, The Passive Persondlity"Privigiple, 28 Tex. Intll LI, 1, 13 (1993); 137 Congo
Ree. 8677 (198)) (Jetter far Senator Emest F. Holllingsffrom/ianet G. Mulllins, Assistant Seeretary,cLiepislative
Afffaiss, US. State Depammnent (Dec. 226, 1929), submiittedifor the recortd duriing floor debate on the Thurmend bill)
(84752 ("The WnitedsStateshas gemerdlly taken theppaisitioththabthe exerdise of extratertivorial crimiinal juristiction
based solely on the nationality of the victimirintérferesiinguly with the application of locall law by local

authorities.V).
18
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-—

reflectetd what appearstitohhavdbeen paparticulaswouceriiwithiprdtection of Americans(from
terroristaattakks. See 18 U.S.C. § 2332(@), () (crirminlalintngimldwiul kighings of U.S. nationdls
abroad where the Attormey(@eneral or his subordimateceentifiesithat the “offense was intendddcto
coeroe, intimidate, or retaliate-against agovernment or a civilian populationy”).?? It therefore
would be anomalousdo now read section 1119'ssclosing of a limited jurisdidtional gap as having
been imtenided do jetiison importantapplications of the established public autherityjjustification,
partioulatlyiinilight of the statutelsinogrporation of substantiveodffensesododified dnistatutory
provisionsithatfrom| aih didications wenesintended tocimeorporate recogrivzed justifications and

SXCUSES .

It is true that hreretbhetarget of the contemplatedopperations would be a U.S. citizen. But
we do not ldlieverrlAAhlgigi’s citizenghppoprdwidesaaibdsis for conchuding that section 1119 woulld
fail to incarponate the establishedppibliciatithonity §ustification foridiki ling incthis case. As we
have explainédseseation 1119 inconporatesithd dédetahmmicderland manstawghier statutes, and thus
its prokiibition-esxtendsonly to “unltawfil” killings, 18 U.S.C. 8§ 1111, 1112, & caiegoryithat was
intendeditoincladerdromilall of the evidence ofllegiklative intemt we can find,coidyiithese killings
that may not be permissibde iritight of tradifiondljjustificationt for such action. At the time the
predecessor versions of secfions 1111 and 1112 were enacted, it was undesstodd that killings
undertgken imaceord with the public authotity [istification were not “unltawfiul” becausethey
were justifidd. There is no indication that, becausessection 1119(b) proseribes the unlawful
killing abread of U.S. mationald by 1. Simatiehals sitesilontly incorporated all justificationsdor
killings excepr that piblicatithorityujustification.

IIL.

Giwen that section 1119 incorporatesitheptbliastithoyity justification, we must next
analyze whether the contemplatéd Dol) and CIA operations woulld be encempassdd by that
justification Inlpapartibulare weimust anal yee swhetherjthat justification woulld apply @venithough
the target of the cortempplatédoperations is a United States-oitizen. We conelude that it wouldd—
a conclusion that dgpends in part on@urideterminatiorhthatieach operation would accord wiith
any potentiab constitutichatgroteetions of the UnitedStates ¢itizemin these circumstances (see
infra part VI). Inreadhingithis@orlohasion, we do not address other cases or circumstanees,
invelvingddifferent:facts. Instead, we emphasizelthe siffficiency of the facts that have been
representeddo us here, without determirimgwihethesmichfacts would be negsssary to the

condlusion we reach.?!

3 Counttsthaveittgmpretediochérdedérabhumiei destatutes aprdpplyrastratorriior ikldy dedpitdb thecabsence of
an express pronision for exmraterritdnial application. See,@g, 18 U.S.C. § 1114 (crimimdlizing unlawfitlkiilings of
federal officers and employess); United Stotes v. At Kassar, 582 F. Supp. 2d 488,497 (SIDINYY. 2008) (Cbrstsuing:

18 USC. § 1114 to apply extratarritoridlly).
¥ In light of our conclusiomthat sectiom 119 afid the statwtessit cross-refeneroessincosposatechis

jugtificationpandhthahthepoperationsrhere would be covered by thai jusiification, we need not and tiussdo not address
whether other groumds might existifor conchiiding) that ¢hp aperationswioild be lawful,
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A.

We begin withtthe-ocontepiplated dDobpoperation. We need not attemptihere to identify
the minimumcconditions that might establisthapublic autherity justification for thatgperatien. In
light of the comibimation of circomstancestithat we understandweoiild be presert,canidmihich we
describe thglow, we concluttethatlthgyustification wohild be aivdilable because the operation
would constitutelthe latvfubadnduct of war"—sa well-estdbllishedvwanant of the public authority

jusfification.

As one authottity has explainedtyyeexainple, “if a soldieriintentioaiajllyikills an enemy
combatantiinitinee of war andwiithinltheuteles of warfare, heiismotegiiilty ofrmurder, ¥ wheneas,
for examngile, if that sdléerintentiorilly kills a prisomer of warn—sa violaiion of the latws of wares—

“then he commiits murder.” 21L2Fave, Substantive Criminal Law § 10.2(c), at 136; see also State
v, Gut, 13 Minn. 341, 357 (1868) (“That it is legal to kill an alien enemy in theheatandexercise

of war, is undeniable; but to kill such an enemy afterthelladdidownihis amas, and espediallyvwhen
he is confinediinpprison, is murder.”));Perkins & Boyce, Criminal Law at 1093 (“Eweniin time of
war an aliencerenyymay not be killel meeddeshly aftehhéhasdeen disammeed and seourdly
imprisonet’)? Moreover,wiithounimkokingde pliblivtautiority jusitfiedtion by terms, our
Office has relied on the same notioniin an opinion adédressingthernnteirded seope of a federall
criminal statutetthat concermeld the use offpessiblyldéthialdorce. See United States Assistance fo
Countries thar SheatIDovwn(Civlikdirorfift Involved in Drug Traffidkingg 18 Op. O.L.€. 148, 164
(1959 [ Shoot Down @piinde#)’) (concluding thattherdincraft Sabotage Act of 1924, 18 U.S.C.

§ 32(b)(2), whithpprotibit$ theiwall fird destrustion of a civil airerdfuaddodtherwisergpplies 16.8].8.
governmentcconductyishduildonbt beconsirued toshdves"thepsisiprising and almestcedainly

¥ See. e.g., 2 Pail H, Robinson, Criminal Law/Défenses § 148(a), at 208 (1984) (conduct that would
violate achiminatstatute is justified and thusmotnhlakdful “[w]here thecxersisc of millitayy sutherityrcelics pporhthe
law govamiingithe armed forces or upon thecconduct of war”); 2 LaFawve, Substantive Crimindl Law § 10.2(c), at 136
(“anotherrasgeotof the public duty defemseis where the conduett was requinedior autherized by ‘the law govemingy
the armed serviicescor the lawifull comdhuat of war™")) (intemndlditation omitted)eBenkins & Boyee, Criminal Law at
1093 (noting thata “typical instancé]] in which even the extremezast oftaking human life is done by public
autherity”ilnvblyes “the killing of an enemy as an act of war and within the rules of was*)); Frye, 10 Cal. Rpwr. 24 at
221 ».2 (identifying “homicide done under avalid public authorityssuch as execution of a death sentence or killing
an enemy iii a time of war,”as one example of a justifiablekillingtthat wonldniet be “unlawful” under theCalifornia
statute deseribing muiderasaritinlewfullikilling); State v. Gur, 13 Minn. 341,357 (1868) (“that it is legal to kill an
alien enemy in the heatand-exersise of war, is undenizble?); see also ModalRenal Code § 3.03(2)tb) (proposing:that
crimindlsstatutcs gxpreksly reoupriize o public autherisyjjustificatiorniofor a killling that “ocouss in the Jawful conduct
of war,” matwithstadiding the Code recemnveridationithatthesuse of deadly fforee generdlly sheuild be justifietoonly if
expresslypeesdiibed by law); see dlsp id. at 23 m77((coledtipgpepresentativieistatutes reflecting this vieweenactad
prior to Codels promuilgation)? 2:Robinson, Criminal law Defenses § 148(b), a02 D0+ | Innrk.8-9:(celicetipgpost-
ModelCode statetstatites pxprbssiy recognizing such a ddfenss).

% Cif Public Cammilieee/dgaisnsi Tomuwrélirsiscbel v. Govermment of Israel, HCY 769402 § 19,46 1.L.M. 375,
382 (Istasl Sypreme Count sittingaasithé High @ourt of Justive, 2006) (“Wien soldiers ofithe IsraelDéfensé Forees
act pursuantdéaithealaws of armed] conflict,itheynre acting'*by law’, and they have a good justificsationdefensedto
eriminal cuipability]. Howewer, if they act comirary 1o the Jaws of armed coriflict they may be, inter allia, criminally
lisble fortheinactions.”); Calley v. Callaway, 519 F.24 184, 193 (5th Gir. 1975)(an order to kill unresisting
Vietnamesewsouldbe an illegalcorderyand . ... if [the defendant) knew the order was illggabostshouldihavednown it

was illegal, obedienceitaan order was not a legal defense')).
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unintendeteeffect of criminalizingadtions by military pessonnel that are lawful under
internationalldavwnand the laws of armsd conflint”).

In applyiingibhds vaniant of the putilicoauthorityjustification ttthe eoateppiatédb DoD
operation, we note as an initial matter that DeDwotdduridentak ehthepoperatipnipursuant to
Executivewsar powers that Congressihas expre$slyanthorized. See YoungytownSSheer & Tube
Co, v. Saiyer, 343 U.S. 378,635 (9952)) (Jacksod, kpconcinring) (“Whan the Presidentacts
pursuant ito an express or implied authorization of Congress, hissatthoritysistat its maximmum,{for
it includesallithat he possessesiinhis owni gightl pludlalahab Congress canedelegate.”). By
authorizingithemse of foroe against Sorganizationstithataplanhed;lauthodi zed, @ndroomdnitted the
September 11th attadks (Congresslelearlyduthorizedthe-President!s use of “necessaryard
appropriate”forcesagainstlalQaida forcebebeceude @l Qaidarearried out the Septentber!11ith
attacks. See Authorizatiorffot/ibse of Militany Foree (PAVNME FuPub. L. No. 107-40, 115 Stat.
224, §2(a) (200)) (prowiting/thatith® Presidemandy susk alnecessany and-apprepiiate force
against thosemationsyerganizations; prrpersons he determinesplannéd aatthorizedpoommitted or
aided the ternoristatdoksithat occudred SepSeptember A00) 12001, or harboredssubhgrganizations
or persoms,iinooddetctopprevertnany futuretacts of internationdlitervosism zgainst the United Stdess
by such mafions poxgamizationsy orpersons?’).”’ And, as we have eplaindd, supra at 9, a
decision-makerooll dereasehbbly wdndhude tiiat thislleader of AQAP foreesiisppart of al-Qaida
forces. Altermatively, and as we have furtherexplaindd, supra at 10 n.§, the AUMF applies with
respect to forces “‘associated with” al-Qaidla that are engagetiinhbesiilitiescagainstethe U. S, or its
coalition partners, and a decisionsmiker collldereasohably condhide that the AQAP forces of
which al-#ilagidsaa leader are “essotiatddwith™ al Qaida fforees fer purposes of the AUMIE. On
either view,[D&D woulldl carry out its contenpplatéd pperationcagainst a leadar of an onganization
that is within dhe scope of the AIUMHZ,MdhbmﬁﬁcﬁDmDB/ouhhld in that respecbbeeperating in

accord witthoaggrant of stafmtony-anthority.

Based wyponlihéfacts pepresented to, uspmoveover, thedarget of the contemplated
operation has engagedliincooriductiappart of that organizationthabbnings him withinthesscppe of
the AUMF. Highllevtlbgovernment(tffididls havercondtided lonithe basis of al-Aulagics
activities in Y¥ementhat el Aufagiddcadeader of AQAP whoseaactiviticain Yemen posea
“contimuetaand imminent threat” of violencetto Unitetl Statespessonsiandhinterests. Indeed, the
facts representdd douimnitidicats that Al Aulagh hes beenoinvalvedythiough his operational and
leadership moteswidthin\ AQAP, in an aboriive attack within theUnitéd Statemand continues to
piot attadiesimteddédotbi kil Aamerivatio from hischase of operationsiiny¥emen., The contemplated
DoD operation/ltherefiorey oudiitd bercartied eptagainstisomeshe who is within the core of
individualsaagainst whom Congressthasaadthorizédthesase of necessayy and appropriatef foree. 2t

4 37 We emphasize this point not in order to supgostihhasstatutesishich ghthe AUMF have supersededor
implicitlyrepealedior amended section 1119, but instead! as one facterithahhilpsoto make particllarly clear why the
operation contemplateéd here would be cowered by the pulilic authority justifieation that sectian 1119 (and seation

1111) itself incorponates,

% See iHanmilily, 616 F. Supp. at 75 (Cowéfruingz AUMF o reach individuals wiho “ffunction[Joor paticipatef]
withiin @rluntdenithe commant structure of [al-Qaida]”); Gherebi v. Obama, 609 F. Supp. 2d 43, &8(DLILC22009);
see also @l Wtarii v. Pucdiarélli, 534 F.3d 213, 323 (4th Cir. 2008) (en banc) (Wilkinson, J., dissentingrin part)

(explaining that the ongoing hostilities\zgaisistla«Qkigapenic the Exequtive to use necessayy and appoppriaté force
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Al-Anitag is a United States citizer howeverndnd seewaimubtalso considertvhéther his
citizenshippeedlddesithe AUMF from semingiasithesource ofllavifil] authrorityl fotithe
contemypitated Dol pperation. Thereiismopprecddentidirettlydaddyeissing the question iin
circumstancesssush astthoeserpresehthete; bt thepSuprerhe Coustrhas gecognized thatp because
military detentdon of enemy forcesiis “by ‘umiversdliagreementiand practice,’ [an] “importarit
incident[]] of war,"”, Hamdi v. Rumsfleld, 542 U.S. 07,55 k8 (B804 ) (pluralitypopinion) (quoting Ex
parie Quirii, 317 U.S. 1,228,330 (1942)),ithe AUMIF authorizadithe President to detaina membar

of Taliban fforess whowas eppturedtabrdad im anmmrmhedndbnflichagainst the United States on a
traditiondlthattifield. See id. at SIT-I19((phuzslityppinior)?” In addition,th¢ Courtdildin

under the AUMF sgainstan “enemy combatant, actermufipdge/ Witkinsonwouldhave deffined as a persenwihwoids (1)
‘‘a member of” (2) “an orgamizatien or nationagainst whom Congressthasidelared war or authorizedithaiuse of
militarytfoceg, e d3(3) whe “koowingly plans @erengages in conductithatharmsior aims to hanrh persons@r propaty
{or thepurpese of furthering the militayy goals of the enemy nation@rcopganization!’), vacated and remanded sub
nom. al-Marvii v. Spagone, 129 S. Ct. 1545 (2009);(Governmeny/anch 38th Guantdnamo Bay Detaimee Brief at 1

(argniingithat AUMF authorizes detention of individudlswithovwergipant of, or substantially supperted, Thaliban or al-
Qaida forces or associatedforeesithatiarenengaged linhostilitiesiagainstithaddnited States or its coalitionparitners,
including any persenwvhichhas commiitted 2 belligerentactyohdhasidirdstly supparted hiossilities, in aid of such enemy

armed forces™).

Severd| of the Guanténamo habeaspetitioners;as well as sameccommentaters, have argued that in a non-
intematiomaloofiflict of this sertthedaws of war andlortthe AUMF do not permiit the Umiited States to treat persans
whe are part of:al<Qaida as andlegoustonmetnbers ofan enemy’s armed forcesiina traditdonal international armed
conflict,thutbhatitae Wnited States instendsmust ratiall pach pessensitisicivilians, which (they contend)wsoudd
pemmiit targetingtithesoporsons only when they are directly pariicipatiag in hostilittes. Cf alse al-Afrri. 534 F.3d at
237477 (Motz, J. concumiing in the jutigment, and wirithgfforfdour of nine judges) (arguing that the AUMF and the
Congatitution, as informed by the laws of war, do not pemniit militaryddetantion of an alien residing in the United
Stateswrhomithe government allegetd was “tdlosely.assaciated iwith!’ @:Qaida, and that such individualmustinsiead
be treated as a civilian,tbecause that person is not affiliatediwith the militaxy arm of an enemy nation); Philip Alstan,
Report of the SpecidlRepporieur on extrajudicid] summaryonarbitraryexeaitions § 58, at 19 (UnitedNations
Huwman Rights Council, Fourteenth Session,Mvgerddiftens3, May 28, 2000) (“Repont off the Special RapporteurT)
(reasoring that becausel[u}nderitheifintematiohal hurianitarlan [aw]l applicablectoinonsinternational anmed conflict,
there is no such thing asa ‘combatant™-ei e., 2 non<stzteaastorentitled to the combatantls privilege-iit follows that
“States are perniitdddoattack only civilianswiho ddinedtlyparticipate induogithities ). Primatily for the reasons dhat
Judge Walton compriherisively examimnetd in the Gherebi case, see 609 F. Supp. 2d at 62-69, we do matibinkithissis
the propenundenstaiiding ofithe laws of war in a nondintermationalamiedbodinfiot, or of Comgressds authorization
under the AUMF. Cf also International Gomimitiee of the Red Cross, Interpretive Guidance on the Notion af Direct
Partidipation in Hostilities Under ilnternational Humahitarian Law 28, 34 (2009) (even if an individualiiscothemwise
a “gitizent'Tdoppurposes of the laws of war, @ membear ofa non-statecarméd group can be subjject to mrgeting by
vistue of havingassumed a “continuwous combat filtion” on behalf of that group); Alsten, supra, § 65, at303]
(ackmowicdping thatundernithe IERE view, if armed groyprmembersiakenon a continuous commant function, they
can be targetatanywihere and at any time); infra af 37-38 (Cexplaininghthat elAalagi is continually and “tactively”
pamti¢ipatingninhostilitics and thus not protectedby Gommon tiricle 3 of the Gemeva Conxenitings).

% See also Al Odak v. Obama, No. 09-5331,22000 WL 2679752, at *1, and other D.C. Circuiitcases-citéd
thergin (D.C.Gir. 2010) (AUMF gives United Statesitheahthesity tedetaipaperson who is “pant of”* al-Qaida or
Taliban forees); Hamllily, 616 F. Supp. 2d at 74 (Bates])).); Gherebi, 609 F. Supp. 2d at 67 (Walten,1))); Mattan v.
Obama, 618 F, Supp. 2d 24, 26 (DD, 2009) (Lambetth, C. 1.); Al Mutairi v. United States, 644 F, Supp. 24758, 85
(D.DC. 2009) (Kollardotelly,l).); Awadv. Obama, 646 F. Supp. 2d 20, 23 (D.DC. 2009) (Rebettson, J.); Anam v.
Obama, 653 F, Supp. 2d 62, 64 (DID(C. 2009) (Hogan, I)); Hatim v. Obama, 677 F. Supp. 2d 1,7, (D.D.C.2005)
(Urlina, J.); Al-Adahi v. Obama, No. 05-280, 2009 WL 2584685 (DLILCAAug. 211, 2009) (Kesdler)J.), rev'd on

other grownds, No. 095333 (D.C. Cir. July 13,2000).
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Homdi that this autherization appliedevenithoughhthie lialiban memiber in quesiion was a U.S.
citizen. Id at 519<24; see diso(@uinin, 317 U.S. at 37-38 (“{[¢}itizens who assodiate themsdlbees

with ithe militayy arm of the enemy governmentaaddvwiithstiaid, guidance and direction enter
[the UnitedSStates] bemt on hostile:acts,” may be treatetas “ememy belligerents” under the law of
war). Furthermore, lower federd] courtsthave ciliédupon Hamdli to conchutte that the AUMF
authorizes DoD to detain individuals who are part of al-Qaitlaceven if they are appreéhended and
transferred to U.S. custedy while not on a traditionabbaitlefield. See, e.g., Bensaydh v. Obama,
No. 08-5537, 2010 WL 2640626,at *1, *5, *8 (D.C. Cir. June 28, 2010) (condluding that the
Department of Defense could detain an individualitummed over to the U.S. in Bosmia if it
demomnstrates he was part of:alcQaldn); Al-Mddki v. Obama, No. 09-5333 (D.C. Cif. July 13,
2010) (RaDrhasauthority under AUMF to detainiimdiidduial apprehentddd by Pakistanihautharities
in Pakistancand then transfersedda13.5.); Anam v. Obama, 2010 WL 58965 (D.D..22000)
(same));, Razak Ali v. Obama, 2009 WLA90B086415ID.10.C0RY0 ) (same); Stiti v. Bush, 592 F.

Supp. 2846 (DDOEC. 2008) (sams).

In light of these precedents, we believeithe AUMFs autherity to use lethal foreeisbroad
also may apply iin appropriate circumstancesdo &/ Winitesh Statewicitizen who is part of the foress
of an enemy organization withinthessoppe of the forceauthorization. The use ofllethal force
against such enemy forces, likemiilitaryedetention,ds an “*impertant incident of war,”” Hamdi,
542 USS.aat5 38 [(platality opinian) (quotatienoniitted). See, e.g,, General Quridess No. 1100:
Instructionsfor the Government of Armies of the Untiad Statesiinithe Field § 15 (Apr. 24, 1863)
(the “Licher Code™) (“{mi]ilitarynnecessityiadmits of all direct destmotion of life or limb of anmed
enemies”);intermational Committee of the Ret(Cross, Commentanyonithe dddivioh&l dlvotdcols
off 8 June 1977 io the Genend Corveriions of 12 Aug. 1949 and Relatingitolthd®Rnoteation of
Victims off Non-Intermdational Armed Conflliats((dtditienaP Rrotedol I]) § 4789 (1987); Yeram
Dinstein, The Comdicr of Hostilities Underiihe L. of Intermational Armed Confliat 94 (2004)
(“Condluct of Hostilities™) (“Whemaperson takes up arms or mersly dons a uniform as 2 member
of the armed forces, he automatiaally exposss himselfito enemy attack.”). And thus, just as the
AUMTF authorizes the military detention of a U.S. citizen captured abroad whe is part of an
armed fforeemudthin the scope of the AUMIE, it also authorizeshthesuse of “necessayy and
appropriate’iddthal foree agaimstaallUSScicitizewwhomhas joined such an armed foree. Moraower,
as we explainffurithern® Rak VI, DoD would conductithepperatian in a mammer that wedd not
violate any possititecconstititiohal groteatichstthatallitagienjoys by reaseon of his aitizenbhip.
Accordingly, we do not believe al-Aulagi’sditizenship provites a basis for concluding that heiis
immune from awse of foreeabraddithatithe AUMF othemtisenauthorizes.

In detemmining whether the cantenpplatédDoDroperatiomwould comstitute the “llawiul
conduat@fwar,” LaFave, Substantive Crimind! Law § 1002{c), at 136, we next consider whether
that @peratian woulld comygly with the internationaldaw rules to which it wouild be subject—aa
questien that also bears on whetherithopperation wblikd batautherized by the AUME. See
RespanseffoPPetitiofofor Reheaiing and Reheaning En Banc, AL Bikani v. Obama, No. 09-503 1
at 7 (DAC. Cir.) (May 13, 2010) (AUMF “shouild be comgtrued, if possilile, ascoonsisteny ith
intermationabla\y™) (citing Murray v. Schoorer @hamniggBeisy, 6 US. (2 Crandh) 64, 118
(1804) (*an act of Congress oughtmsever to be construed to violatetthe law of natiens, if any other
possiblecoonstniction remains™)); see also F. Hofjman-La Roche Lid v. Empagran S.A., 542 U.S.
155, 164 (2094) (customary internationa] law is “law that (we must assume) Congressoodidindtily

23



Case: 13-422 Document: 229 Page: 80 06/23/2014 1254659 97

seeks to follow")). Based @ntthecontbination of facts presented to us, we conclude it DoD
would carmry out-its opardtion as part of the non-intemations] anmedecorflicbbetweeilthé Witrided
States and al-Qaitla, aanid thuslthat onlthastafasththe operation subli ld somply tWitht dntermatibnal
law so long as DeD wondd-corductiitinaceord with the applicable laws of war that govem

targeting in smchacodilict.

. In Hamdan v. Rumsfeld, the Supreme Courtthaldithatithe Wniteéd Statesisiengagedin a
nen-internationd] armed conflict with al-Qaida. 548 U.S. $57,@28331 (2006). In so holdimg, tthe
Court rejected the argumentithath nosisinterrationalrarmedocshiflicts aralimdted to civil wars and
other internal confiictstbetweamaistateand an internal non-state armedegoopplthiag are @onfinkd to
the temitary of the state ittsgIf;iitheéld insteddIthah a cofiflichdetween atransrationab nomstate

actor and a nation, @ccuriiggootisideithab station le tetritprys isiamarmhed donfliobnot of an
international charactet”((guotipg Commor Artlels 3 of the Gemeva Convenfions) lpecauseiit ismot

a “clash between mdiions” Jd at 630.

Here, unlike in Hamdan, the contemplated D) gperationwoitdoeceur in Yemen, a
location that is ffar ffromtthenmestactiveltheater of combat between the UnitedStatesiand al-
Qaida. That doesmotadffectoonr conklusion) howeverhthzahtheccombitiation of facts presemt here
would make the DdDapenttion in Yemen part of the non-intermationdlaamedd oafiftict with al-
Qaida.” To be sure, Hamdan did not directly atidress thegengraphicsoppe of the non-
international ammed coriflichbetwesnithé United Statesrahd blDQatid ahthah the Conrt regognized,
other than to implicitlyhhéldithat it extended to Afghanistan, wheee Hamdanvwasapprehended.
See 548 U.S. at 566; see also id at 641-42 (Kennedy, J., concurring in part)((e¢feniingito
Common Article 3 as “iapplichble o oni\Mation marded conflict ivith@h QaddasificAfghanistan”).
The Court did, howeswer,sspecificHlly agject themrgumernhthatnonrinteriationaliarmhedrdonflicts
are necessarily liniited to internal conflicts. The Comifibm Article 3 ttarm'toofiflichmot of an
international charadter, the Court explained) bearkdts| ffHteral meaning™+smamely, that it is a
conflict that “tHessmot invblve a kldsh&etweenmations.” Id at 630 (majen tycppinian). The
Court referenced the statement in the 1949 ICRC Commentary on the AdditionalPPratocklstaotthe
Geneva Conventionstthatamorsittemational armedoedhflict “iis distinet fromeaniintemnational
armed conflict because ofithe legal status ofithe entities opposing @adhcwliver,’ id, at 631
(emphasis added). The Courttexplaimediithatithis interpretation-ththat the nature of the comflicit
depends at leastiinjpartconithe status of the parties, rather thansimpplyanithedaaations inwhich
they fight—+in tum accords wiithithe wiewcexpressddiinithe commentaries th¢h@Geneva
Conventions thzt “‘thesscppe of application™ of Common Articke 3, wihicheestalilishebddsic
ﬁoggectiom et governcootiflictsinot of an internationa] charadter, Ymusbbe asywidesaspossible. ™

10 Our analysis is limited ttotthecbiremmtstansgs presentedrheregregarding ahu@optemplatedfizskadf lethal
force in Yemen. We do matmddresssissuesthat wuse of force in other locaitonsghpipresent. See also sypro note
1.

3 We think it is noteweotthylthatlthe AUMF itself daesmotssetforth an express geogiephitifimitation on the
use of force it authasizes, and that nearly a decadlefteriits enactmentarene of the three brandhes of the United
States Govermment has identfifiethasstrichgeographidalitimit on the permissibde scope of the authetiyyithe AUMF
confers on the Presidentwiithagepect 1o this armedcordflict. See, e.g., Letter fromitheé Rresident to the Sprdker of the
House of Representativesand the PresidenttPro Tempore of the Semate (June 15, 2010) (reporting;, “Consistenthwith
... the War Powers Resolution, M thattherarnied forces, with the @ssistance of numerous international partnens;,
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Invoking thepringipleithatfonpurpeses of internationdlllaw.amammed ediiflict genérally
exists omly whenttherd 45 fprofracted arded oliolenbetbetwes governmentad authoritiés and
armmed grayps, TBesision on the DefenceMotion fof Intérlocutery Appeah dnriutisdiction,
Prosecutor v. Tadic, Case No JIT994EARRY2, § 70 (ICTY App.(CharhbeO0ct, 2] 1995) (“Vadic
JurisdictiondliDeciziony) ) same commentatdrshavieosuggested: that ahef Gonflict dretween the
United States:and-alcQaidacanmotextend tonations wutsidécAfghanistan icwhieHehe level] of
hostilities iis|tsssiintense opiprolengaet than inf dfghanistaritself. See, e.g., Mary Ellen
O'Conngll, Combatauts and the ConthatZZone, 43 U. Rich. L. Rev. 845, &7-59 (2009); see alyo
Philip Allsten, Report ofithe Special Rapportenrarcextrajiidiolal, summary or arbitrany
executions § 54, at 18 (United Wations Human Rights Council, Fourteantts Session) ¢egendeeftem
3, May 28,2010) (acknowledging ithat a nonsintematiohatrarmheddbnflict canbetnatismational
and “offien doss eexist Stacressi State bunders)bupéxplaining that the durationzmt imtensivy of
attacks iin @ particilan nations sl alsoramenigethefoubnitativel factbrs thattraspbeidonsidered for
the objectivecexistence of an armed woriflict)). There isllititejudicial or other authoritative |
precedent thatsspeaksidirattly to the quesfion of the geographicsscppe of a non-internatoonhl
amned corfflict inmkhichione of the partiesiisatransnatioriahmorsstate mectordand avhere the
principal dheater of operations is not withinitheterritory of the mationithatds apartyoththe
conflict. Thus, inconsideting thisiissueywemusblook torprindiples and statementsffoom
analogous eorntexisrecognizing thah thoyewereianticulated hwithout cdmsideration of the parfiolilar

factual circumstances of the sort of conflict at issue here.

In looking ffor such guidamce, wethavennot come@osessiamuauthiority for theproposition
that when @ne of the pariiestcnamamabdocstiflipt plans dndeexecutesoperationsiftoma base in a
new nation, ancgperationctorengagdthe enenty imthetdcoation can never be pant of the original
armed conflict-sard thus subjjectitolthddaws of war governingthat conflict-=ninless atid until the
hostilities thecomes stifficient]n intensi ve dpdprotradted itHin that new location. Thhatidoesinot
appear to be the mile, or the historicdlppracticef{ foriiastanceynin araraditionali¢mermatibnah donflict.
See John R. Stevensaen,leegalrdwiser)Bepartment of State, Unifed States Militany Mationiin
Cambodia: Questions 6f Internationd! Law (address beforetha HammakgkjoldoForum of the
Associafion of the Bar of the City of New York, Miay 28, 1970), in 3 The Vietnam War and
Internationdl[Low. The Widening Comtext 23,2830 (Richard A. Falk, ed. 1972) (arguing (thatiin
an internationalharméd conflict, if a neutrall state hastbeenunabld for any reasom itoprevent
violatioms of its neutralifybbylthertroeps of one belligerentusingtitscteimitorys as azbase of
operations, ithecothebbiéliigerent:hds historlballyebeentjfistified in attackingithese enemycforsesnin
that state). Nor do we seesanyobbidousasason why thatanoreteategor calij natipnespecific rule
should gowerniinanklogousicirenstistances fnithissort of non-intersiional anmed conflict. 32

continue ttocconduch pperations Sagainst al-Qaldda termorists, aardthat thd IdnitedStatém has “deployed combat-
equippediforecsdoaanmurhber of locations in the US. Central . ... Commaniaarea[] of operation in suppent of those
[overseascountendermosistipeparationsT);lsetier for the:Speaker of the House of Representatives anchtherPresident
Pro Tempore of the Senste, from PresittentBaraclO®bama{@ec. 16, 2005) (similan); Dol May 18 Memorandunffor
AQAP targets in Yemen since

OLC, a1 2 (explainingthai Lk S aarméddforces havecvonducted
Decemtber 2009 and that DoD has reportedssuthystkikes tothe pppopriate norgressidnaloidrsightraommittees).

# In the gpeeth diteddbove] Legal AudwisbreStenensonswak ndferringatoscases in which theggovemment of
the natien in question is {iilable topreventkiblations of its newtrality by belligeronititropps.
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Rather, we think the determination of whether a particular operationweoudd tepart of an ongoing
armed conflict for purpeses of international llaw requires cansidtenstion of the particular faots and
circumstances present ineachcease. Such an inguiry may be parficilaiyapprppriatéin a conflict
of the sort here, given ithattheppartie¢ ddtitrinelidetransnatiodal aropsstate grgenizatiofsithatare

dispersed and that thus may thavemossingle titeserving as their base of operations.”

We also find some suppaort forthiswiew in an argument the UnitedSStatesimdde to the
International Crimiinal TiitbunalfforyYiugeklaiia[ICTY)rinlD995. To be sure, the United States
was there confronting a question pandaccaiiflictgqititel distinct fromhthose eweldddress here.
Nonetheless, in that case the United Statesazguetithat in determiming whid/bddy of
humanitarian law appliesiinaappartiotilar oofiftict; (fthe cofiftict must be considared as a whole,”
and that “it is artificial @nd iimpepper to attempt to divide it into isolatelssegments pefther ‘
geographically or chronulogicdllyjimamatiempt to exclude the application of [the relevant]
rules.” Submission of the Govemurert of the United States of AmericaConeeming Certain
Arguments Made by CounselffortitheAhconsddiinithé Gase of The Prosecutor ofiihe Tribunal v.
Dusan Tadic, Case No. 1T-94-1 AR72 (ICTY App. Chamber) at 27-28 (July 1995) (*U.S. Tadic
Submission”). Likewise, fhecourt in Tadic-«/althoygh not addressingacconflictithatwwas
transnational in the way the USS coofiflictwidth BloQaida is—=ilso concludetithatalthouph “file

deflnition of ‘armed werfflictVvaries depeniding on whether the hostilitiesaare intemetionabor
internal . ... the scope of both intterra] andihiternationa barmeedccofiflicts exretidscheyahtd thexexact

time andjplace of hostilities.” Tladic)inriddittional Decision &7 (eraphasisalited);sseediso
International Committee of the Red Crass, UnternationdlHumanitarian. baw and the Challenges
of Contemporary/\dnmdd Copiflists 18 (2003) (asserting that in order o @ssesswihether an armed
conflict exists it is necessary ttod¢termine ' twihethethheantality oftthe violence taking place
between states and transndationalnetworks cabhbeldeemédtobberarme d comiflidh i thie degal
sense”). Although the lbasicaappoeabhithatithd Unitéd States proposed iffladisy and:thatethe
ICTY may be understood to have endorsed, wasativancetd withoutithe curmentcedhifli¢icbetween
the U.S. and al-Qaida in view, thatapproadchréflectedacconeem with ensuring that thellaws of
war, and the limitations @nttirensse of force they establish, shouldtvecgivamemappropriate
application.”® And that sameconsidenation;réflestdd infHanidantitdél feseesupra at 24, suggests

%} The ffact that the operationcocours in a new locationmightalterithe way in which thermilitarymust apply
the relevant prindjples of the laws of war—£for example, requiring greater careiin some locatiomsiinorider to abide by
the priinciples of distinotionanidppopportionalityithat pratechalidtiant dhomhdhease of military ffarce. But that

possible distinctionsshoid oot fdffech theuquestion of whether tthe laws of war govemttheccofiflict in that mew lleceiion

in the finst imstance

* See also Geoffrey S. Comn & Eric Talbot lensen, Untying the Gordian&not: A Proposalfori Deterriining
Applicability ofithe Laws of \War to the War on Terror, 81 Temp. L. Rev. 787, 799 (Z038) (“If.. ... the ulfimate
purpose of the drafters of the GenevaConvanitionsveastopreventldlawvavdidance’ by developing deffacto llaw
triggers—appurpese @onsistent iwithcthe humanitaridnufolmidation of the treaties—then the mywepicifocusoonlthe
geographic mature of an armed woriflictirilthe context of transnational couritertervosist wonbatpeperationsrsesves o
frustrate that purpose.”); of also Derek Nirkks, Septemlper 11 and the Laws ofWar, 28 Yale J. Int1l L. 1,401 (2003)
(arguing that if Common /Artidle33aapplies to wholly internalccoriflicts ithen it “appliesaaifostiori to armed confliots
with international or transnatiord]dimenisions, Ssiichsas to the United Statssds armed conflict wiithadcQaidx).

26

97



Case: 13-422 Document: 229 Page: 83 06/23/2014 1254659 97

a funtherrreasoridoriskepticism about an appreachithat would categaericdlly demy that an operation
is part of an ammed conflictdbsent apspetifiddildvel and intemsity of hostilities in the particilar

location where it occurs.

For presentpuppesesyinapplying the more cerntextsspecific approath to determining
whetheran operation woulld take placewiithinthecsgepe of a particular armed confliat,iit is
sufficientithatith¢factssashthey have been representeddoiubherejnincanbinatiompsupport the
judgment that DoD"s operationiin Yemen would theccoriductedsasapart of the non-internationk!
armed caortflict between the UnitedSStates anudl al-Qaidla. Specifiically, DoD propesssitotarget a
leader of AQAP, an organizdd enemy foroe™” that is @ithena comyponent of al-Qaita or that isa
co-belligerent of that entnal party to the confflictand-engagehinchostilitiesiapainst the United
States aspart of the same comprehensive prmedooonflict, kmpeaguzhwith the principaleencmy. See
supraat 9-10 & n.S. Moreover, DoD) would conduct the operation in Yemen, where,accoiding
to-the factsrrelatédotons, AQAP has a sigriificantandorganidedpresence, and from which AQAP

is conductingtemworistdraining in an organized manner and has executdd and is pllmmrrgg to
exeouteattacks against the United States. Finallly, ithetargetedindividualihimiself, on behalf of
that force, is continuvously planningattacks fromithiati¥emeni base of operations againstithe
United States, as the corfflictwithlalQdidacontinues. See supract 7-9. Taken togeather,ithese
facts supportithe corlolusichahdtethe DoD operation would be part of the moniintemational armed

confliatithe(Conrtasgognided in Hamdan P
fancarmadd cofiflict can

3 Cf Prosecutor v. Haradnizagj, No 1T-04-84-T 60 (IETY Trial Chantbar 1, 2008) (*
exist only between partiestthatere siffficientlyrganided to confromt eadh@therwrithnmiilitary meanss—sa condition
that can be evaluztedwiithreespect to non-state groupsthyassessipg' Stseverahitdicativerfactorsomene of which are, in
themselwves, essaritidlito estabiighwitrether lthe ‘organization’ criterion is fulfilled,” including, amangoothen things ithe
existence of a command structure pandidisgiplinaryutales and mechanisms withinttheogronp;hthetability of the group
1o gain access to weapons, @ivermilitayyeequipmenterevititsnahdh niditaxystrainingpand its ability to jplan, coortinate,

and canmy out military operations).

1 We note that the IDgpartment of Defense, whith has a policy of compliance withithed daw of war “during
all armed confflicts, howeversubh cofiflictsarclcharacterided, and in all other military operations,” Chairman of the
Joint Chieffs of Staff, Instruotion 8 10001D, Implementation ofithe Do) Law of War Program {4.a, at | (Apr. 30,
2010) (emphasisatited) hhapperiodicdiiy ustdoforeextbalbritdnn¢ontex i différennfromen Son flichsuch as this—in
situations remonet from “active batflefiglds,” in response to imminent thredts. See, g, Natll Comm'in@nTRerrorist
Atiacks Upanithe UnitedSStates, The 9/11 Commission Report 116-17 (2004) (Hescribing 1998cniisemissile atakk
on al-Qaida encampments in‘\Adghanistatcfodioising -d3Qki dobomibping s of U.S. embassies in East Afffica); W. Hays
Parks, Memorandum 6f Law: Executive Order ] 2333 and Assassination, Army Lawyer, at 7 (Dep't of Anmy
Pamphlet Z7-50-204) (Rec. 1585) (“Assassination)) at 7 n.8 (noting examgples of uses of muilitary fforeeiin''{5jeif
defense againstacontinuing threat, Tinclhiding tthe B1.S. Navy air strike againstSSyrian military objections in
Lebanom on 4 December 1983, foldowing Syrian attacks on U.S. Navy F-14 TARPS flights suppornting the
multinational peacékegpingforce in Beirut the precedingiday, hard Aairtstkikescagainsttermoristtreldted dargets in
Libya om tihe evering of 15 April 1986"); see also id at 7 (*A nationd]decision tccemploynmilitarioforce in self
defense againstaltegitimate cemossooraelateththreatonbiidb nbe belinlike the employrhent of force in response 1o a
threat by conventiond! forces; only the nature of the threst has changed, rathertthantthe intermatiodkldelgabhight of
self defense. Thettervorisboggamzations wavisagedsasmppropriate to necessitate @rwarrant ananmed cepponsdby
U.S. fforessasce wd [Hfinanced hhightysorgamizéd paratiilitarytstruotures engaged in the illegdluse of force.”);
Advisory Oppinion of 8 July 1996 on the Legality of the Threat or Wse of Nuclear Wegpons § 42, 1996 LEJ. 226,

245 ("Nuclear Weapons Advisory @pinion) ) {(fundamentiaiiaw-ofswemnerms arplapplicable evenrwhereamilitary
force might theemployedooutsidetthe comtext of an armed conflict, such as when using powertfil weaponsiin an act of
national self-dgfense); ¢f also 9/11 Commission Report ai*l16-17 (noting the Clinton/Aldninistmation position—with
respeet to a presidential memoranidumaatthovizing Tl Asassistance to an operation that could mesiit in the killing of
Usama Bin Ladin “if the CIA antltthettiibals judged that capture was not feasiblle”—tkthat “under the law of armed
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There remainsithe questiontahether DoD woulld conduotiits operation in accordwiith the
rules govemingatargating in a non+interndtiorialrarmied conflict-snanigly, international
humanitariandaw, commaerily known as thellaws of war. See Dinstein, Conduat of Hostilities at
17 (intemationahhuménitarian law “takes a middleroad,Blowing belligeremt States much
leeway ((in keeping with the demanils of militaxyrnecessity)rand yet circumscitibing their freedom
of action ({in the name ofthumanitarianism’)’ THEH194%: Geneva Converitions to whichiithe
United Statesds a party do not themseélvesldiractly impase extensive restrictions on the conduct
of:a non-intemationaliarmed conflict-»with the principdleexception of Comumon Artidke3, see
Hamdan, 548 USS. at 630-31.. But the norms specificallyddescribedin those treafies “are not
exclusive, and the lawsaand customs of war also impose limitations on the comduct of partidipants
in non-intermationalrarmied c8nflict?’SU.S. Tadic Submisstomat33nfi33; see also, e.g.,
ConventionRRgspactingithe Laws and Customs of War on Land, Oct. 18, 1907, Preamibte
(“Hague Comwention (IV)"), 36 Stat. 22777, 2280 (in casss'‘not included” under the treaty, “the
inhabitants and the belligerents remain undertherpretectionrand the rule of the primgiples of the
law of nations, as they result from the usagesiamongicivilized peogiles, from the laws of
humanity, and the dictates of the public consdienet?).

In partiioibar, the “fondamenth] rules” anld ' intrasgspredsible principtes of intermziional
customayy law,” Adwiisory Opimion of & July 1996 on the Lepality of the Threat or Use of
Nudlear Weaponsl §979,90996 [.E)J. 226, 257((*Nuclear/ Wpapeons Advisery Opinion), which
applyto all armed conflicts, incluite the “four fundamentalpringiples that are inherent to all
targeting decisions +enarhely, militaryrnecessityyhumanityhfthe avoidanee of unnecessary
sufffering),proportionalitypdndsdistination. United States\Air&arce, Tangating; Air Force
Doctrine Docurnent 2-1.9, at 88 (Jume 8, 2006); see also gemerally id at 88-92; Dinstein,
Conduct of Hostilifies at 16-20, 115-116,1199:23. Such fundamentalriles alse inclundethose
listed iinttherannexotchthe Fourth Hague Conwverntion, see Nuckear Weapons Adwisory Opinion
1 80, at 258, artible 23 ofwiHich malkes it “especially forbitdeén? toyinter alia, kill or wound
treadheronbly, refse: surrender ddeklare dedenial of quarter, or cause umecessary sufffering, 36

Stat. at2Z301602.

confflict, cilling apersowwhoposed amimmyingntihreathtoltheddriited Statosdwould be an act of self-defense, motan
assassinatjofi))). As we explaintbélow, DoD likewiise wouildcconductitheoperation contemplated here in accord wiith
the taws of war andwould diredtdis fethal foromagainstratiindividhabwhosé zstivities have been defermingd to pose

2 "eontinuddiandnimminerdtrithréat” (S UhS spersons andrinterests.

17 Cf Nuclear Weaponsiidiisory @pinion § 25, 1996 LEII. at 240 (explaining that the “test” of what
constitutesan Sirbitratyliktaking of life under intermationéhhumanigighislaw, sudh as under artidle 6(1) of the
Intermational Covenent of Civiland RaliticalhRightd (ICCPR)pmustdbe-determined by “the law applieabde in armed
conflictwihith is designetitoreglattithesonduct of hostilifies, arddcannonly becdécided by referenceitoithe law
applicableiin armed conflictanidnotl dbdudeddfromn@sms of the Covenant itself)); Written Statement of the
Govemnment of the United States of America before the International(@ourt of Justice, Re: Reguest iby:tfel bhidteid
Nations(Genent! Assemllily [for an Advisory Opinienor thd Leglilyty of/ike Threat or Use of Nudlear Weapans at 44
(June 20, 1995) (IOCPR prohibitionoenarbitraredeprivation ofllife “was cleatlywmderstebd by its draftessso
excludethe llawfi ldaking of hurmmanlife)” includinglkillingsltlatvfylly comimitted by the millitagy in time of war™);
Dinstein, Conduct of Hostilities at 23 (rightito life under human rightsldaw didoesonot protect persensiframthe
ordinarycconsequenses of hostilities’); ¢f also infra Part V] (explainingthatitheparticularconiemplated operations
here wauldssarisfyldusrprocess@fid Fourth Amentiment standartistbecause, /nter alia, captutingalsAllaqi is cuwrrently

infeasibls).
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DoD representstthat it would conduot iits @peratiomagainstlalAlulgqi in compliance\wilth
these fundamentd] daw-of-waraorms. See Chaimman of the Joimt Chi¢fs of Staff, Instruction
5810.01D, Implementatiomopther DoD Law of War Prognam ¥ 4.a, at | (¢Apr.330,22000) (“It is
DOD policyithat .... [m]embers of the DOD Compernentsccomplywithithedlaw of war during all
armed confliicts, however such oofiflistsiarelcharacteridedndnd in @l other military gperations.”).
In particular, the targetedinature of the operation would hélpidccersurelthat ivwotldcomplyitvith
the principle of distinction, znd[I>éDhhaseppresented to us that itwolnldmbkeevery éfforbto
minimize diviliancasvaliies addithat the btficer wholauhehescthedordnance kb bldrbgrequired to
abort a striike if he or she condludesthatoivilian casualties wWilbbdidisproponienate drahatuch a
strike will in any other regpectwiolatetheldaws of war, See DoD May 18 Memoramdumifor OLC,
at 1 (“Any official in the dhain of command has the zuthorigyaaddiduty to abort™ @ strike “ifthe or
she concludes ithat civilian-casuzitieswill be disproportionateonithatsuch atstkike williotherwise

violate the lkaws of war.”).

Moreover, althiengghl oD wouldispecifically targetodl Andgiigandvwddlddo so withowt
advance wamiing, suchicharacteristics of the contempllatet @penationwwoluld arotiviolatétha daws
of war and, in particular, would mot causetthecoperation dowidlatelthe profuibitionsrondreachery
and perfidy—wwhich are addresseld to conduct involving atheeabh of confidemuelbytthesassailant.
See, e.g., Hague Convention IV, Annex, art. 23(b), 36 Stat. at 2301402 ((f[I[liisespecidlly
forbidden . ... to kill or wound treadherouslyi individualH belomging to theohoktile mation or
army”); ¢f. also Protoool Adiditional to the Geneva Canventions of 12 August 1949, andR¢lating
to the Protection of Victims of International Armed(Coriflicts, art. 37(1) (prohibiting thekilling,
injuring or capture of an adwersary iinenimternationkharmeéd eofiflictyby sesart totacts Vinvifing
the confidence of|[the] adversary. . . witthintent to betray thatcorifidence, Tniricliding feigning a
desire to megatiatewnier truceoflflag of surrender; feigningiincapasitationyrand-feigning
noncombatantstaus)3® Those prohibifiensdomotceategorically préatiedé theuse of stealth or
surprise, mar fotbill nmilitayy dttakcks onddenfifiedpiidividliab kb bdiers off efficers, see U.S. Army
Field Mamual 277410, § 31 (1956)) (article 23(b) of the Amnex (totbheHdague Convention IV does
not “iprechillesttadkss on individwal sdlitesscorcofficess of the enemy wiether in the zone of
hostilities, @ecuprediterritoryp orlelsexidiers! )aandvwararenotamare of any other llawedfwwiar
grounds predhuding thewse of such tactics. See Dinstein, Conduct b)ff Hostilitiessat 94-95, 199;
Abraham . Sofast, Terrorism), The Law, and the Nationall Defense, 126 Mil. L, Rev. 89, 120-21
(1989).3 Relatedly, “there iis moprotitbition urderithédaws of war on thewse of technologically
advanced wegpons systemsimarmeéd conflict-sisuch as pilotlessairenéfvos saxcatledrsmart

¥ Although the WniitedSStates is not a party to the Finst Protocol, e Statd Dppartmerit-hamannountedathat
“we supportttieeppringiple that individud!cormbatantsinok kil idpjurep or gaprarenenenyy personnis! ymesort to

perfidy.” Remarks of Michad!J], Mathoson, [Deputyl begahAdviser Bepammment of State, The Sixth Munudl dmerican
Red Cross-Washington Cdllege of Law Conflerence on Iilternational Humaiiitarian Law. A Workshop on Cusiomary

Imernajiond! Law and the 1977 Protocols Additiond] fo ihe 1949 Geneva Conventions,2 Am. U, 1. ofilntl1 L. &
Poly 415,475 (1987). (U)

% There is precedent (for the United States targtting andckseagainst pantioularcommanders. See, e.g,
Patricia Zengs|, Assassination and the Law of Armed Conflict, 134 Mil. L. Rev. 123, 136-37 (1991) (Hescribing
American warplanes Sishootalomiuduring/Whtld War 11 of plane camyring Japansse Admiird]dsoroku Yamamoto); see

also Parks, Assassinatiom, Army Lawyer at S,
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bomths-eas long as they are employediin conformity with applicable:laws of war.” Koh, The
Obama Administratiomandmernationaldaw. DOD also informsus that if al-Aulagidffess to

surrender, DoD woultaceept suchanGifer,*® =

In liight of all these circumstancesywebkheve DoD*s contemplated ppenationcagainsi-al-
Aulagi wantidccompl ywwithninte matiehdh favn dhelirdinigethesdaws of war applicable talthisammed
conflict, andweoldd fall within Cengress’ satithorization tousedinecessary and appropriate (foreé”
against d4Qaida. In conseguence thepperationtshduldebednderstbodaonsomsti thtel thefld wil
conduct of war and thustto be encompassedtytithepubtiawbthori fy justificatiofccActordingly,
the comtemplatedattack, if condnoted by DdDiirnthemannetcdescribed, wouild not resiilt in an

“unlawfiil]l”Kkilling addntlrus wodldnetotiodatecseetion 1119(b).
B.

We next consiterwhhétherithe CIA%s contemyplatedopperation@geinsi-adluAulagi Yei¥emen
would e @overddby the publicudnthoyi fypustification/c Weconleltide that it would lbe; aniittings
that operation, tooywould atot sasult im anftanlawlitl! kill inglpoohibited by section 1119. As with
our andlysis of the comternplatdd DO pperationy e ely ohethefsufficiency of the particular
factual ircumstances of the CIA gperatiomasithey havecbeenepreseited to us, witheout
determining/thatithe presence of those spedificcciroumstances would: benscessaryito the

conclustonwee reakh.

18 See Geneva Qenventions Common\Aiticlé 31 {prohibiting fviolence tofdifoapdrperson, in particular

murder of all kimds,” with respect to [persons ttakingnoactivepart in the hostillities” in a nondinternationaloammed
confliet, lindludinggmembers of armed forges who have laid downttheiranss)); see also HagueGonvention 1V,

Anmnex, ant. 723 (¢) 33758tat.ap 230.DD2 (it is especially fothiddan . ... [t}o kill or wound an enemy who, hawing leidl
down lhis arms, or havingmo longer means of defence, has surrentered at discretion”); id art. 23(d) (forbidding a

declaration tthetrmogquarterwiill be given); 2 Wiilliam Winbhopp ) Mititary. daw and Precederss TRE8 (1920) (“The time
has long passedwihen 'tnoquartery wasthe: ruleron dhiebhttleficld, or when a prissonercooudd thepput daldedthsimply by

virtue of his capture.).
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We explain iim [Rart WIwihyttee Constitution would imposemobbar to the CIAs
contemplated @perationumder theseccicoumstancesh bast doththeafacts abdhdyp havedeen
represented tto us. There thus remains the questiionvwihetherlthat pperation wonld oiotate any
statutory restrigtions, whith in turn requires us to consider whether 18 U.S.C. § 1119 would
apply to the warterplated ThMooperation. > Based on the condhination of circumstancestthatwee
understand wonild leepresent, we conclude that the paiblicauthorify) justificatiomhthatseetion 1119 9
incorporates-srahd that would prevent the centemplated DoDvpperatiofir fromi violating séstion

1119(b)}—wotld also encompass the contemplated CRA
‘ operation.

2 We address [potentialeestrigtionsiliipesdd by two other crimiinal lawss—118 U.SC. §& 956(a) and 244 I—

in Parts [V and\WV of this opiinion.

“ We note, in addition, st (the thavifis L oorduct of war” variant of the publiciauith
although eftenddescifibédvwiithpspetifie fefenence typoperationsnconthuttedtby thaarivedeforces, is not necessarily
limited to @perations by such forces; someddescriptions ofithdt variant of the justificationf dorexapipleodenanimply
such allimitation. See, e.g., Frye, 10 Cal. Rptr. 2Hatt 221 n.2 (“homicitleddoneindden aatalidupliblic twthoritycbuch as
execution of a death serteneeookKilling an enemy in a time of war”); Perkins & Boyuoe, Crimind! Law at 11093 (“the

killing ofan enemy a@s an act of war and within themides of war”),
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Specifically, wewnderstandithatithe CLA|j lik® Do Dy wioiikd waroy obt theaaitagk against an
operational lkeader of an enemy force, as part of the Unitted States’s ongomgnmmmeasmm@ﬁhl

armed confliat withaal(Qaida.

e Clve—
~wwoldd condutct the operationiinaa manner that
accords with the rules of intemationd!thumanitarienlawegoverning this ammedoostifiicipdndin

circumstances
See supra at 10-111.

4.

Ifithe kiillii;g by a member of the anmed forces would complywvithithe law of war and otherwiise be lawfu,
actions of CIA officials fagilitating that killing should alsolnotbewinlawful. See, e.g., Shaot Down Opinion 2t 165 n.
33 (“[O)ne canmobbe prosecuted for aiding andiabetting the commiission ofan act thatiis not itself a crime) (citing

Shuttleswonth v. City of Birmingham, 373 U.S. 262 (1%63)).

Nor would dheffact that CIA persennébwoitldbeninviglvieid ihcthe operation itself cause the @perationto
violatettheldaws of war. It is true that CIA personngl, by virtue of their not being part of the armed forces, would not
enjoy the immunityfrom presecution under the demestiddaw of the countriesiin whidh they act fardheir conduat in
targeling and killing enemy forwes in compliancewithithéalaws of wan—san irmmunity that the armed forees enjoy by
virtue of their status. See Repont of the Special Ragpornteur § 71, at 22; see also Dinstéin, Conduct of Hostilities, at
31. Neventhsless)ddéthal@otiviti€p conduétedinactondwith the laws of war, and iridertaken in the cousse of
lawfully authorizedrhestilities, do not violate the laws ofwar by vintue of the factithat they are eartiedoout in part by
govemment actors who are not entitletitolthe combatant's privilege. The comiragy view “asises . ... froma
fundamentatconfiision between acts punishabléMinderinternational law and actswiith respect to whiichiinternational
las affordsmopprotection.” Ridhexd R Baxter, So-Called “UnprivilegediBelligerency " SpSpies; Guétilias, and
Sabateurs, 28 Brit, Y.B. IntlIL. 323,842 (1951) (‘ttheldaw of nationshhas not vemtured to requice of statesithat they .
. . refrainffromithe use of secrat agents or that theseactivitiesppon the part of their militarny forees @rd«ivilian
population be punished”)). Accord Yoram Dinstein, The Distinction Between Unllaviful Combatartsiand War
Crimimals, in Intermationd! Lav at a Time of Perplexity: Essays in Homowr of Shdbtai Rosenre 103-16 (Y. Dinstéin

ed., 198‘9))‘,;
Staternents in the Supreme Courtls

decistoniin Ex parte Quinin, 317 U.S. 1 (1942),aressometimesicifed forethe contrary view. See, e.g., id at 36 m.[12
(suggsstingithappassing through enemy lines in@rderdaecommit “amy hostile act” while not in uniform' tredders the
offenter liable tounidlfforidiblation of the laws of war™); id. at 3] (enemiies who come secretly through the lines for
purposes of waging wear by destiiction ofllife or property withoutnifiifortn” not only are “generally not to be
entitledito thesstatus of prisoness of war,”thutialso “to be offentersaggainst the law of war subjfect to trial and
pumishment by militapyttiibugals”), Because the Court in Quirin foousedoan conduct taken behind enemy lines, it is
not clear whetherithe Court imthese passagoscintended-torrefey only to conduct that would constituteperfidy or
treachery. To the extantithe Court meant to suggestrmorebroddiyhthat amyhiostitesacts perfermed by unprivilteged
belligerontsiare for that reason violations of the laws of war, the authorittesithe Court cited (the Liigher Code and
Colent! Winthrop!s military law treatise) do not provide-tlearsupport. See John C. Dehn, The Hamdan Case and

the Appilication of a Municipdl QfferSe, 7 1. IntICrim. J, 63, 73-79((2009); see also Baxter, So-Called
"UnpridvilegedBelligerency,” 28 Brit. Y.JB. Intll L. at 339-40; Midha¢] N. Schmitt, Humanitarianl Law and Direct

Participation in Hostilities by Priivate@antnasiors or Civilian Employees, 5 Ohi. J. Intl L. 511,5521 n.43 (2005); W
Hays Parks, Special Forces \Wear of Non-Standard Wi fforms, 4 Chiic.JJ. Intll L. 493, 510-111 n.3 ) (2003). We note
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Nothing in the text or legislative-histonyyof sectiom 1119 indicates that Congressintendédd
to criminalize such anqperation. Section 1119 incorporates the tradifionalpubliciavthority
justification, and didmot impeseanyspecial bimitation on the scope of that justification. As we
have explained, sypraat 17-19, the legislative history of that criminal profitbitionrzevealdd

Congress’siintent to close a jurisdictionglllogphtethatwould havé hifderedpsosecutions of
murders carried owt by privateppersonsibbyodd. [t offers no indication tthat(@ongressititedded to

prohibit the targeting of an enemy leader during an armed conflict in ammanrerthatwolild @accolrd
with the laws of war when performettbyadnlyanthorizddgovernment @gency. Nor does it
indicate that Congress,iincélesinglthéddetififieddopphioleymeanttpl place latimitation drethé/ACLA

that would mat apply to Dol.

Thus, we

conclude that just &s Congressididinotintendseaction] 1199 to bar the partioillaratiatkithal IobD
contemplates, maitherddid it intend to prohibit a virtwally identicd] attatkoortithe sameatarget, in
the same authorized cordlictzand frs similar oomphiance with the laws of war, that fire CLA would

carry out in accord with

in this regarttthat DoDs current Wanua I dor Military Commissionsdoesnoteddorséithe view that theccommission
ofan unprivilegedtbéliigarentccty Withoumanore) constitutesialvialation of the iinternational Jaw of war. See Manual

for Miilitary Comnsssions, RaiViV, § 5(13), Comnentaat IV-17 (2010 ed., Apr.2272200) 0 {micder orfinfliction of
seriows bedily injury “commiittddwwhilethe@coused didaiotmeendheqeguinements of privillegedhbaligerencyananebe

tried by a military commissioti¢teven ifssuch conduct deesmotwiclateltheiinternationaldaw of war”).

* As one exampleithé SenatB Repopbpainted to the Department of Justicé!s conchusiontthatithe\Neutrality
Aci, 18 U.S.C. § 960, prahibitscoodduct by private partiesobut is not applicabitettolihé CIA and other govemment
agencies, fd. The SenateReportassumeththab¢iecPeparmentis conclusibniabouithaNeytradity Agtrevas premised

on the asserfiontthat in the case of govermmeritagendies,thhece is an “absence of the munsiceanosessary to the
offense.” fd In fact, however, tthis Officedsceconblusiontaboutthat A etawas Nodsbdsed @regitestions of mens rea, but

instead on @ caréfithanblyisiddemonstratingiEo Qongresd did moeintdnd Ake. Aspidespitedtssvords of general
applicabiility,toaapply to the activities of government dfficiblnactingvivithiththeocoursedand scope of their duties as
officers of the UmitedStates. See MpplicaiiondfiNeumblithdct to Officinl{ GovernmentAdotivities, 8 Op. QIL(C, 58
(1984). ,
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See also infraztB8-41 (explaining that the €84 operation under thecciroumstances
described to ws werldccomply with constitutional dmmpnmmzanﬁtﬁecﬂ&mim Amendmentls

“reasonablencss”itsst forltheiase of deadly foree).

Accordingly, weccontludetthat, just as the combination of circumstancespresenhhere
supports the judlgment thatitheppubliciatithc ritygastificattonvwoil dippplytontheccontemplated
operation by the armed forces, ithe contbimation of circumstamces @lso sypportsithe judgmentitiat
the CIA%s operation, too, wolldHbecencompassedbylthafyustification, The CIA%s contemplated
operation, therdfore, wolddnoteesitliiman diunlawifii]” killitip' imder section 1111 and thus woulld

not violate sedfion 1189. B W <= _
IVA

For similar reasons, wecconthddelthatithe oontemplatédDio2ahd CIA operations waenld
not violate another(federalk criminbhstatutel dealing nadth fmulrd€ritabroad, 18 U.S.C. § 956(a).
That law makesiitaccrime to conspire Withim the jurisdiction of the United States'ttaoommisat

any place outsittettheUnitddS States amact thiatywioldl d constituté thef bffense of murder,
kidnapping, or maiming if committed in the spedidl mariiimesand ¢ertitoriajujurisdiction of the

United States” if any conspirdtoradts within the United States to efifect any objeat ofithe
conspiracy..

e Cf also VISA Fraud lmvestigation, 8 Op. QILcCaa? 28 Ta(applying siimilandnalysisdmevaluatingettieeffect
of criminal prohibitions on certain etherwiseaadthorized law enforoementopperationsyshdxekplainifg thatcelrts have
recognizetliit may be lawiul forl lawcanforcementaagents to disregard @thervisappplidable laws “when taking action

that is necessarny itoagtiairitth g prenysssiblelaw tnforcem e olbijectiveewhenahaction is camiedootinin aaeasoidble
fashian); id at 288 (condlulinggithafissuance ofzan otherwise wilaw i idsattitat sas necessayy for undercover

eperatianitopproce¢dyanddene in circumstances—For a limited purposeaaridindderlolose supervision”+kthat were
“reasonable;," did not violate federal statute)).

35



Case: 13-422 Document: 229 Page: 92 06/23/2014 1254659 97

Like section 11 1 19{)), section 956(a) inconporates by referencetthamdenstamding of
“murder” in section 1111 of title 18. For reasons we explained eatlieriinithis ppinien, see supra
at 12-14, section 95 (a)tthus incopporateshther triditionahhi bl isuahthon fyspuistificatidmthat section
1111 recogmizes. As we have furthercexpplainddbbdth the CIA and DolD operations, @ntihe{facts
as they have been rgpresented to us, woulld tee @onieret by that justification. Nor do we believe
that Congressisre¢ferenceainsedtion 9560a) to “the special maritime andi¢erntitora]jusisdiotion of
the United States” rdftectsaan intant to transformssudheakkillingi ntona fmukdérthimthese
circumstances-+enotwithstandingathatouraanalysis of the applicability of the public zuthority
justification is limited for presantpurposes sopperations conduciediabroad. A contrary
conclusion wonild reqiireaattitbuting to Congress the surprisingiintention of criminalizing
through section 956 (@)ancothervidsd dawful Killing of an enemy leader that another statute
specifically prolibitingtthenmudder of U.S. nationals d@broad does not prahibit. -

The legislative history of section 936 (@) furtherccortfinm vonr conialusontithatithat statiete
should not be soconstrwed. When the prowiisionweas fisstiimtrolducdd in the Senate in 1995, its
sponsors addresseld antdrrgjected thenttionthahthecconspiracyrphohibited biyathatsestionwiduld
apply to “duly authetizedactionsurderfaken on behalf of the federal govermment. Senator
Biden introduest itheprovisiomatithébelest of the President, as pant of a llarger package of anti-
terrorism legistation. See 141 Congo Rec, 4491 (1995))(statementtof Sen. Biten). He explained
that the provisionwaesdtesignddad fifill[] acidithiththielawPebacanse section 956 at the time
prohibited only WSS tbasedcconspiratiescto commit certain property crimxesadbreddaadd did not
address crimes againstpessons. /d. at 4506, The amendment was desigredd e covenanbffense
“commitited tby (terrorist$ haddwyas ifintehded to ensure that the govemmentdsabledgpunish
those persoms whowsetthelUnitddS8tates as bbaseiwwhich to plot such @ crimee to be carried out
outside the juristiction of the United States” Jd. Notably, the spomsors of the new legidlation
deliberately dedlinet to place the mew @ffenseceithernwiithinbhapter 19 of title 18, which is
devoted to *Conspiragy,”vor withimchapter 51, whichedlleats “tHomiecide 3 6ffensas{incliding
those establighed in sectioms 1111, 11112, 111Band 1119). Instead, as Semator Biden explained,
“[s]kctiom 956 is contained in chapter4S of title 18, United States Code, irélating ¢dinterference
with the foreign relations of the United States, sanid theswias inteiddéd o’ Eoostén[flthase
individuals whao, wiithout-appoeprd te govemmentaluanthori zationn gngage proprohébiteddonduct
that is harmfful to the foreign relations of the United States.” Id. at 4507. Because, as Senator
Biden explaimed, ttheprovisiomnwasldegignéd ) ilike tthepprosisions of chapter 493 (topprevent
private imterferencewithUUSS fforaignaelations, 11i]t is not intended to applly ttodduy-avithorizdd
actions undertdkeen on behalf of the United States@Govermment.” Id.; see alse & Op. O.L.E. 58
(1984) (condludingtthatssectiords of the Newtrdlity 2cct, 18 U.S.C. § 960, wihich is also in chapter
45 and which forbits ttheplanning 6fpop partipipatiominpiilitaryr omnaval xpeditions to be
carried on firom the United Statesagaimsta foraignstatevwithviwhicihthe United States is at peace,
prohibits only pessonsaacting in their private cgpadity(fromeengagingiin such conduet, and does
not proscritbe @activittesumidertikarb by govemmentfofficialsacting iwithin the course and seope of
their duties as UnitedStatesodfificers). Senator Dasdhile expressetithis same understanding wien
he introduced ttheiitentioapprovision in a different wersion of the anti-terrorism dggisiation ddew
months kater. See 141 Congo Rec. 111,960 (1995) (statement of Sen. Dasdlilg). Congress enacted

the new section P66 (a) thel following year)sas part of the Antiterrorism and EfffediiveIdeath
Penalty Act, Pub. L. No. 1104-132, dit. VIL, § 704(a), 1110 Statt. 1 21 44,1294-95 ((X296). A4s far as
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we have tbeembblectdedetenmineg the ldgislative distony doateins nothing toconthadict the
constmotionod £ secitior 956 (aedesbribed byrSenatdns Bided BndcDaschle.

Accarfiingly, we do notthélieve sectinn 956(a) vwonld prohibit the centenpplated
operations.
V.

We next comsider the potentiahapplivation of the War Crimes Act, 18 U.S.C. § 2441,
which makes it a fiedenal crime for 8 mentber of the Armedl Foroes or a nafional of the United
States to “commniitf] a war crime.” Id § 2441(a). Subssection 2441(0) definss 2 “war crime” for
purposes of the statutedo mean any conduct (i) that isdéfined as a grave breach in any of the
Geneva Comwventions (or any Geneva protoool to which the U.S. is aparty)/i(ii)that is prdtiibited
by four specifiddiarticles of the FounrthiHague Convention of 1907; @iid)ithatss a “grawe breach™
of Common Artidle 3 of the GenevaConventions {asedefinedeldewhere in secfion244 1) when
commifted “in the comtext of and inassociationwithananded conflict not of an intemmational
charactet”; or (iv) that is a wilkfuil killing or infliction of seriousiinjuyy in vielation of the 1996
Protocal on Prohibitions or Restrictionsoanithé Hse of Mines, BoobyIraps and Other Devices.
Of these, the only subsection potenfiallyaapplicable here is that dealing with Commen Article 3

of the Geneva Converitbofs:

In definiingg what condudtcconstitutes 4¢tgrave breadi™ of Commeon Axfidle 3 for purposes
of the War Crimesctysubsection!244D)(d)includes “murder,” desCribed iinjpertinenppart as
“[t}he aat of a personwihotentionallky/kills, or conspires or attemptsitokkill . ... one or more
personsttaking no activepart in the hostilitiesjinbhidinghthose plased out of combat by sickness,
wotinds, detemtion, or any othercause.” 18 U.S.C. § 2441(d)(1)(D). This lamguage derives from
Commen Artidle33(1)itsélf, which prohibitseertain acts (including murder) against “[pJersons .
taking mo-active part in the hostilities, includingmeinbers of anmed forces whe have laid down
theirarms and those placed'‘hors de combat’ by sickmess, wourdsjdetention; or any other
cause.” See, cegg., Geneva ConvertionRReldtivectonthe Freatment of Prisoness of War, Aug. 12,
1949, [1955] part. 3(1),6WSSIT3384,6, 3318-20. Althowgh Common Artidle 3 is most commaorily
appliedd with respactito persons withinatbélligerent partys contrall,ssubh as detainges, the
language of the arfidle is not so limitedi-it protects dll'{fplersonsitakine no active part in the
hostilities” in an armed conflict not of an internationdlctharacter.

Whatexer might be the outerfbeunds of this category of coverst persons, we do met ithink
it could encompass al-Aniltagi. Commuen Article 3 does motzalier the fundamentihlawsofawar
prindiple comceming a belligerent party?s right in an armet conflict to targetiindividulals/iwho are
part of an enemy'’s armed foroes. See supra at 23. The language of Common Article 3 “makes
clear that memihers of such ammed forces [of both the state and non-state partiss to the confliot]
.... are consideredhas ‘takiing no activepart in the hostilitiesddnlynonckahey have disengaged

17 The @peratiors in questiontherewolldaiohinvolve conduct covered by the Land MinerProtosol. And the

articles of the Geneva(Conventions to which the UnitedSStates is currentlyaa party other than Comman AArticle33pas
well asithe relevant provisions of the Annex to the FourthHagee Comvention, apply by their temms only to armed
conflictstbetween twe or more of the pariisstto the @onventions. See, e.g., GenevaConveritioR Relative to the
Treatment of Priseness of War, Aug. 12, 11949, [1955], art. 2, 6 U.S.T, 3316, 3406.
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from their fighting fmction {fhraveéaldid dowhtheimarmsd) ercapéaptaced hors de combat, mere
suspension of combat is insufficient.” Intsrnationd]l Committee of the Red Cross, Intenpretive
Guidance onitheWNotian of Direct Ranticipation in Hostilities Untder! dntenntitionial] iumanitarian
Law 28 (2009); cf also id. at 34 (“individudlswhoseccontinvous farctionimiobwes the
preparation, exeoution,corrcommarnd of acts or operations ametififing to direct participationiin
hostilities are assumingaaccontinuous cormbaf function,hin which eask ¢heycan bedaerhsd to be
members of a non-state ammed group subject to continuous tangeting); accord Gherelbi v. Obama,
609 F. Supp. 2d 43, 65 (D.D.C. 2009) (*{thef factthat imernbers of armed foroes who havellaid

down their amms and thoseppdacdd hors de combat’ are not “taking [an] activepartiintithe
hostilities’ necessarilly iimpliesithatfmemmbersfofranmethforsest hioahaveonstisuréndered or been
incapacitated are ‘taking [ari] active jpart iin(thefhostilities s isimply byivirtue of their membershifp
in those armed forces™); id at 67 (“Commaon Artidte Bitsmotiassiticldepact; it does not provideaa
free pass for the memibers of an enemy’*sarnmedfforees to go to or fro as they please sollongas,

for example, shots are motffired, honibsarcmoteeopboddd parddplacesmre adtifugaeked”). Al-
Aulaqgi, an acfive, hightteveldedder of an enemy force who isscontimually involved in planning

and recruiting for tarroristiattakkse camonithabbasi§faiylpdesdid to be taking “‘anactivepart in
hostilities.” Accerdingly fdargeting himrinthe icinoumstancesposited to wsowouldnobielate
Common Article 3 andtheréforenvolldnot violat el the\Wat Crimes Act.

VL

We conclude wiithadiscussion of potential consfituttonall linmitations o shtheccontemplaied
operatioms dee to al-Aulagilsstatus as a U.S. citizen, elaboratingyponithe seasoninginwour
earlier memorandum discussingthatdssne., Although we have explainedadbovewhywedelieve
that neither dhe Mo (@ Aopperationvwolld ivialatecseations! 1 DUH), 066 (a)@ndR441 of title

18 of the U.S. Code, the fact that al-Aulagjiis a United States citizencconlid raisel distirict
guestions undear the Constittition. As we explained in @ureat!ternmemorad dumi Buoron
Memorandum @t 57, weeddonobbilieve that al-Aulaqi®s USS ccitizenshiprimpesescons titutiohal
limitations thetwerldprethideithe contemplated:-lathal adtionl iiddettth¢ fastserepsesended tosus

by DoD, the CIA andthelintelligencs Cormmuinity.

Because al-AulegqiiisaallJSS ciﬁiﬁzm;hh?ﬁiﬁhm%ndmhnﬁn%@ﬁm&&céﬁm@lause, as well

as the Fourth Amendment, likelspprotects hinninaomesespects/evenhithile hedsrabroad. See
Reid v, Covert, 354 U.S. 1, 5-6 (1957) (pluraliity qpiriion); United States v. Verdugo-Urgiidez,
494 WLS. 259, 269-T0(D990); see also In re Terrorist Bombings of U.S. EmbassiesiintEaist

Africa, 552 F.3d 157, 1770 1.7 (24 Cir. 2008).
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In Hamdj, 2 plurality of the Supreme Courtwsedithe Marhews v. Eldridge balancing test

to analyze the Fiffth Amrendmentldagprocessipights of a U.S. citizen captured on the battlefield iin
Afghanistan and detdinediin the Irité b States who wished to challenge tthe govermment s

assertion that lhe was:aypart of enemy forees, explaining that “the jprocsssidue imany given

instance is determinet by weighing ‘the private interestithatwiillbeeadffected by the official
action’ againstithe(Government ‘ssasserded interest] fiheliuding diefuncticninkelved dardd the

burdens the Govarmmentwolldd face in providing greater process.” 5542 1ES. zaﬁ%(@dmﬂnhﬁy
opinion) (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).

We believe similarrreasoning sppportsithe constitivionzlity of the comtemplated
operations here. As explaineddbove conthef favtsappresertdd to us, a decisionsmakercconld
reasonably deditteithatitheliireapposéd by al-Aulaqi'sadiivities to United Sinteéspmsmnslss

“comtimuped’ zmdd"i‘mnmmmm”
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In addition to the matuce of the threat poscdibynrlAAlAGi ‘s actiiitiesybath agensies here
have represented that they intend tocapture rdtherthamtargel-aledulaqi if feasilile; yetweadlso
understand (that:an operztion by either agencyyto capture al-Aulagiiin Yeman would be infeasible

at this timye,

Cf., e.g., Fullilic

Commitiee Against Tortureir. s&snrdel v. Governnment of Israel, HE] 769/02 § 40, 46 L.L.M. 3775,
394 (Israel Sypreme Comrt sitting as the High Court of Justice, 2006) (zlthougharrest,
investigationaanid trial “might actually bepartioiddsly practicahdndéretherconditions of belligerant
occupation,iinwiliich the army controls thesarea inwwhickthepoperation takes place,” such
alternatives'“arennot means which can always be used,” @ithembegause they are impossithleoor

because theyiinvolve agreatskisk tocthiedives of soldiers).

Althoughiin the “ciroirmstances of war,” as the Hamdi plurality dbserved, “uie risk of
erroneousdigprivation of a citizendslibastyniththetabsence of sufficient progess . ... is very resdl,”
542 USS. at $30,the plurdlity also recognizédithat “the realities of combat” render certainwuses of
foree “inecessary and appropriaté,” including.against/J.Sicitizenswho have become part of
enemty forces—sard that “due process analysisimedd not blink at those realities,” id. at 5311..

we condlutde that at leastwherepashere,
the target sactivities pose a “contimuddiand imminernt threst of violence or death” to US.
persans, “the highest offficess in the Imtdlijgence Community hawe reviewsd the factudlthasis™ for
the lethal operation, and a capturecpperation svotild:be infeasible-sand where the CIA and DoD

“comtinueito moniter whether changetcirourmstances woulld permiit such an allemative,

see also DoD Muay | 8 Memonandumifor OLE at 2-tithe ‘Irealities of
comibat” and the weight of the government’s interest in usingzn authorized means ofilethal force
againstithis enemy arc such that the@onstitutiowsvoild not requiiretthe government to provide
furtherpreeessdo the U.S. person before wsing suclidorce. Cff Hamdi 542 U.S. at 535 (noting
that Court “accertdfs] the greatestrrespectiandocontideration tocthe judgments of militasy
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authoritiesiinmmattersaklatingotchthecacthal prosecution of war, and .. .., tthessoppe of that
discretion necessarily is wide”) (plurality @pirion). ,

Sirmillarly, cassummnglthaththe Rotirth Aendndmentpriovides some protection toza U.S.
person abroatdwiho dppeart of al-Qaida antithat theopperations atsissukchereowbitdsrésiiltain a

zure” withinthermeaming of that Amentiment,
The

“sef

Supreme Courthhasmdde lelaahthah the constitutionality of a seiznireiisddetammined by
“balland]fiing Jithennatureand upiality of the intrusion @nttheiindyvidabl ‘ol thrAanémdment
interests against theiimportance of the governmaoritdliinteeestmiHgged to justify theiintmasion.”
Tennessee v. Garner, 471 U.S. 1, 8 (1985) (intenndl qquotationnmarks omitted); accord Scott v.
Harris, 550 U.S. 372, 383 (2007). Even in domestic law enforcement pperationshtheé @aurt has

noted that “[{whberelthe Uffredradsgs phrobablecause twbelievieathar thes puspectposesradhreat of
serious physicalbharmg gither to the offficarar to others, it is not constitutiond}l yunreasomdble to
prevent @scapebbyuusipgldeddifoforce.” Garner, 471 U.S, at IL. Thus, “if the suspaotithreatens
the officer withaavwweapon or there is probabiteccause to believe that he has committedia-crime
involvimg theiniflictioworithreatenied infliotion of serious physical hamm, deadly forcermay be
used if necessaryttopprevant esgaparahd ifihwhefe faastbleysomenwamming hasbeeregiven.” Id. at

11-12.

The Fourth AAmeardment ¥reasohabienesststest is situation-dgpendant. Cf Scort, 550 U.S.
at 382 (Garner “did notestablislh aimagidabionf6é fiswitcl that griggens rigid predonditions
whenevar an officerisiactions constituteddeéadiyforoe’™). What wenildcoonstitute acrsasonable
use of lethal forceffoppurpeses of domestic llawceriforeemenbppetations will be very different
from whatweoltddbeaeasartdble in dtsituatiofkdikecsuch as that at issuethere. In the presarit
dircumstances; as wenndarstantdetiec factdicthe U Sitcitizen quapuestions hasgoneroverseas and
become part of the foroes of an enemy withwihiththhd ldnite b States isnengaged in annarmed
conflict; thatppersanssengaged in contimual jplenringiandidirettion of attackswpon U.S. persons
from one of the enemyvoverseasbases of operations; the U.S, govermmentidees not know

precisely when such attadkswiilbocourpand aagaptureroperationowolld be infeasible.
" at least viherehhiphideve b govemumentfoffidials have determined that a

capture gperationoverseas iminfeasible andthatethe darpétedrpersen is part of a dangerousenenyy

force andiiscengagadinactivitia$ thab posecawontinlisddamd iimmingntthreat to U.S. persons or
the use of lethal force worlddinot wilelatehthedFotrth

interests
and

Amendonant.
thus that (thei intnisiononany Motirth rAmméndnient drterests v tikdobevoutvelghed by “the

importance of the gowernmentalinterestsfithaf] justifip¢hetntiusion,” Garmer, 471 U.S. at 8,
based on the faotsithathhaveé beenaepsesented to us.

Please latuss kmow if we can be of further assigtamce.
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