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Honmorable Cyrus R. V. ﬂ £ :'.
Bmchr;o.fsu;c e b eslpsl e
Washiagton, D, C. 20520

Dsar Mr. Secretazy: &

As you may know, there has been some correspondence between former
Secretary of State Henry A. Kissinger and me regarding certain material
which Dr, Kissinger has deposited with the Library of Congress. Since
official records of the Department of State may be involved, and since
Dr. Kissinger received advice on the matter from the former Legal
Adviser to the State Department, Mr. Monroe Leigh, I believe it is

desirable that you be kept informed, I, therefore, enclose a copy of

the lettex [ have sent today to Dx. Kissinger as well as a copy of the

legal opinion of the General Counsel of the Genural Services Administration
on the subjact,
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Sincerely,

domcteleale

JAMES B. RHOADS
Archiviat of the United States
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:Ep:l’ . UNITED STATES OF AMERICA
e GENERAL SERVICES ADMINISTRATION
% National Archives and Records Service
5 Waskington, D.C. 20408
W,

. FER 11977

" Homoveble Hemry A. Kissinger

. Dear Dr. Xisslager:
This is in reply to your lotter of Jansary 16,

In ihat letter you declined to permit professional archiviets from the
sl of the Natiomal Archives and Records SBervice to examine the

or motes of telephous conversations which you have
deposited with the Library of Congress. You incinded with your
reply coples of your letter to the Honorable Jack Byooks, Chalrmean
of the House Commitiea ocn Goverament Operaticas, and a Janmary 14
legal mamwrandum from the Legal Adviser to the Department of

State, Mr, Monvoe Leigh.

i Whils those enclosures add some informmtion regarding the depoait
of this material with the Library of Congress, they do not rescive

the basic lesus of whethe? some or all of the transcripts or notes

are Federal records, Ninon historical materials, or perscnal papers.

{
H
L
:
i

Consequenily, 1 am writing to you oace again to enlist your coopsration
im making it poscible for qualified archivists from my staff to examine

this material in order to make the neceseary deteroiinations. As I
indicated in sy latter of January 4, this work would be done by
professlonal archivists who will protect any confidential information
they may encounter. It ls my intent to select for this purpote a
small tearn of archivists experienced in diplomatic records, personal

papers, and the appraisal of Federal records,

With regaxd to the legal issue involved and Mr. Leigh's memorandamn,

1 enclose the opinicn of the General Counasl of the General Services
Adminlstration. As you will note, this opinion concludes that: "The
Archivist of the United States has the authority und responsibility to
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William Burr
Sticky Note
archivist "has the authorirty and the responsiblity to make an independent determintino of the character (fedeal records, Nixon presidential marerials, personal papers) of the telephone transcripts:"
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sakes an indepondont Selorminstion of the chavasier (faders] secends,
Mane Mytarics] awienials se povesnal Jepevs) of the teleghnne
trasseripte sad relaind desusments cruaind o8 yossived by Former

of State snd Assistunt b0 the Prosident foe Xatlons) Seourity

Sesreinry

Atiuive Nousy A. Kissinger duving the courve of his sesvice in thase
posltiens, "

In view of this cpinion and in ordar e reselve the basis issue anpedi-

tiously, I wenld sppreciste it if you weuld mshe the nesessery
svrengements with the Likrarisn of Congress se that the muambare of
my otaff sy have sccass to the maievials in quastion.

m;
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JAMES B. RHOADS
Axshivist of the Usited Siates

Enasleoure

cc; Honorable Cyrus R, Vance
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sumser: Archival inspection of Kisaingsr touphone transeripts %‘W
ad related docunents FQ y

r’r

- LHINITED ETATES OF AMERICA A0
GENERAL SERVICES ADMINISTRATION v

Office of Genarat Gounsel v
Washington, DC 20405 e

. Ay
Jazmes B. Rnoads u,%
Archivist of the United States - N ”

Pursuant to your request, this office has exemined the legal questimms
posad by your request to thas Honoreble Herry A. Rissingsr, foxmer
Secretary of State and Assistant to the President for Nationgl Security
Affairs, that a tesn of archivists be parmitted to dnspect cextain tele-
phove transcripts end related documents, the furmer constituting the
corpus of the mest recent dematfon by Dr. Rissinger to the Iibrery of
Congress. In examining these questions, we have paid particulear

to the memorandum of law dated Jamuaxy 14, 1977, of then Depertment of
Stata Iegal Adviser Monroe leigh, which was an enclosure to Dr. Xissinger's
letter to you of Jaruary 18, in which he rejected your request for

archival inspection.

property and, aceordingly, that he could dispose of all or part of them as
he chose to do. On Decenber 24, 1976, Dr. Kissinger donated the only copy
of these transcripts to the Iibrary of Congress, pursuant to an Instrument
accepted by the librery which provides for lengthy end frequently indefinite
of restricted Becess. Concermed that all or part of the transcripts

ence with the Honorable Jeck Brooks, Chairman, House Ocrmdttee on Govervment
; v mxﬁg’f‘"&ﬁeﬁm “'°£rormmmm;§o-
State er request
imo%mmmm“hﬁd&mts. In his letter to Chalvran

Koep Freedom in Your Future With U.S. Savings Bonds
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Brocks, Dr. Kiasingsr stated that he had assigned then Deputy Under
Wotseavemumﬂwmkotmmuotm
partions of the transcripts which reflect Usignificant goversment activity
or decision . . .. 'These extracts will be forvarded to the appropriate
goverment offices ¢r agencies far inelnsion in goverrment record files.”

ISSUES

Toes the Archivist of the United States have the authority and responsibilds

t+0 make en indspendant dsterminaticn of what ?m'la:lz ad

wmmwawmmmmewmmmm

oapac:lm e:y m)?tedeml records as defined in the Federal Records Act (44 U.8.C,
8.

mmmmtwmwmsummmeammcymﬂmmmw
to male an indsperdent mum:.onormmw{mm
or received by a White House adviser to former President Nixm in the
course of hlg service in that capacity are Presidentls)] historical materials
of the Mxon Adninistration 23 defined in Ttle I of the Presidential
R e 507 mote) Ampl w&ﬂpﬁmmmt Y

,as emen access
of the Administrator of General Services (40 C¥R, Part 105-63)?

CONCLUSTON

e Archivist of the United States has the suthority and responsibility

to make en independent dstermination of the character (federal records,
Nixon histerieal materials or personal papars) of the telephone transcripts
and related documents created ar received by former Secretary of Stete and
Assistant to the FPresident for Naticnal Securdity Affairs Hemry A. Kissinger
during the course of his service in those positicns.

DISCUSSICN

I. mumBQMnsovemmtmmmmmmmofmwﬂcha

Dr. Kissinger's rejection of your request for archival inspsction of the
talephme transeripts and related documents. It totally ignares any
exsmination of the statutory and regulatory authorities end respmsibintias
of the Administrator of General Services, as delegated to the Archivist of
the United States, which flow from the Federal Records Act end Presidential
Recordings and Materials Preservation Act. Instead, the memorandm confines

EERT LR R N O
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William Burr
Sticky Note
leigh opinion "totally ignores any examination of the statutory and regulatory authoritries and responsibilirties" of the GSA as"delegate to the Archvisit of the United States, wwhich flow from the FRA and Presidential Recordings and Materials Preservation Act"
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of the Federal Records Act wiich relates to the reconds

materials.) Vieswed in this 1imited pempccu

Hstorical
conclindes that the responsibvility for determining the ehamtar of the

trnscripts rests Solely with the sgenoy bead, L.e., I Kissinger.” The
heart of M. leigh's retionale is expounded in cne of his initdal paragraphe:

Mm‘themteainqueammpeml official
papers rust, in the final enalysis cmidm'adinnm
&mmﬂmuz.%msc.mlet s and

the Department of State regilaticns, mramilgat underthat

wmlsovertmmtim, meintemme and use of records.!
44 u.8.¢. 3101 end 3102.

Each of the sertences in this "definitive" paragreph conteins & statesent
that is either erroneous o> incamlete, or both. The first pentence
memmuutuu,mmmcode,w

by Federel Agencles", contains standards by which an agency head is
instructed on mld.ns determinations of what decumentary materlals constitute
foderel records., To the contrary, there is no section of chapter 31 that
provides this guidance, Indeed, the emphasis of the chapter reflects the
oversight function of GSA ard supports your request for archival inspection
of the transcripts. Far exanple:

The head of each Federal agenqy shall establish end
maintain an active, centinuing rrogram mmecmﬁoal

among other things, shall provide for . . .(2)
’ of General Sexwvl in

¥ B Q! d techniques ew
Wethemmsmt ol' monis, promte the maintenance

e wrn

W
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The head of each Federal agency shall establish
saremmwdmtthemmlcrmwmm

mmacfemmmwmn the
mmwammea s Impending,
alteme:m,or

demumo:mmmuwmmorwwwm
he 18 the head that shall cam to his attention, and with
the asaistance of the Admnistrator shall inmdtiate action

o resovery of reccrds
he inows o has reason to belisve have been unlawfully
removed fram his egency . . .

44 v,8.C. 3102, 3105 and 3106, respectively)
Emhaais added.]

These Bections of chapter 31 meke it quite clear that every sgenoy hesd
shall operate the egency's records management program In full cooperation
with and under regulations prescribed by GSA. To dismiss the oversight
authorities and responsibilities of the Administrator, as delegated to
the Archivist, 4is to ignore the plain reading of even this partioular
crapter of title &4,

Mseo«nsmtmctthesnbjectparayaph vhich states that there

ere no carefully defined, goverrment-wide mmmm
mmtimiwrdmlr;mﬁsfmnpmﬂma,is.mwﬂw.
wholly erronecus. While we assune M would

. . Lelgh that present
stendards are not “earefully defined," we belleve the current @efirdticn
otfedmlrecwds,cmsideredbwthecawaasmemlyaaowobera
1976, provides a great deal of insight on a ccrplex subject:

"[R]ecords” includes all books, papers, maps, photographs,
machine readable materisls, or other documentary materials,
regardless of physical form or characteristics, mede or
received by an ageney of the United States Goverrment under
Federel law or in comection with the transaction of public

P
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preserved
of publications and of processed documents are not included.
(44 U.S.C. 3301)

¥le there is no definition of "perscng) papers” in the Federal Racaords
Act, RARS has iussued goverrment-wide standards concerming thedr scope
for over 10 years, and as recently as November 15, 1976. Quite
logleally, the dafirdtian of “parscnal papers™ is derived fram the
canverse of the definitio of federal records:

The definition of officia) records involves materials made
or recelved either in pursuance of Federel law or in cormection
umﬂwmcmwmébMMMs. e definition of
personal papers covers materdal pertaining solely to an
inddvidual's private atfairs. In other words, ccrrespondence,
designated “personal,” Yeonfidential,” o "private," ete.,
but relevant to the contuct of public business, is nonetheless
an official reccrd subject to the provisions of Federal law
pertinent to the maintenance and disposal of such records.
Official recoyds are public records and belang to the office
rather than to the officer,

{GSA Bulletin FEMR B~65, Para. 3(c), November 15, 1976)

Given a subject matter as camplex s federal records, it would be foolish
t0 suggest that every document created oar received by a federal officlal
falls neatly in one category or another. But it is the very exlatence
of a "grey arca” that argues so strangly for the input of professional
archivists in the decision-maldng process. These archivists within NARS
are the persons most experlenced in applying the criteria (subject matter,
of alternative documentation, circulatien, etc.) nenessary for
meking these determinations.

Tn addition to the standards pertinent to federal resords, there are

galso standards pertinent to the Presidential historical materials of the
Mxon Mdministration. This subject, while ignored in the leigh memorandum,
ig moat smportant to the proper disposition of those transeripts

%
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created in the course of Dr. Kissinger's service as Assistant to the &
President for National Securdty Affairs. Title I of the Presidential ;
Rocordings ard Materials Preservation Act requires the Administrator of
General Services to L

Tecedve, retain, o meks reasonshle efforts to cbtein 2
camplete possession ard control of all papers, documents, -
memorerdums, transeripts, end other objects emd materials

which constitute ths Presidentiel historicel materisls of 5
Richard M. Nlxen . . ..

The Administrator is further instructed to

issue at the earliest possible date such regulations as may
be necessary to assure the protection of the tape recordings
and other materdals . , . from loss o destruction . . ..

(Sections 101(b){1) ard 103, respectively, of the Presidentiel
Recordings and Materials Preservation Ast, P.L. 93-526,

88 stat. 1695, U4 U.5.C. 2107 note)
[Emphesis

e

Pursuant to this sutharity, GSA has proposed regnlations which include
definitions of Nixon "Presidential historical materials", which must remain
in or be trersfarred to the custody and control of the Administrater, i
and "private or personal materdals”, which are to be retumed to foomer
mﬁtﬁmmmmwwmswmmamﬂetmmu -
in .

The tern "Presidential historical materials" , . . shall
mean all papers, correspordence, documents, panphlets, books,
photographs, £ilms, motion pletures, sound end video recoardings,
machine-readable media, plats, maps, models, plctures, works
of art, and other objects or materdals made or received by
former President Richard M. Nixon ar by merbers of his staff
in commection with his constituti or Btatutory duties or
political activities as President ard retained or appropriate
for retention a8 evidence of or information about these duties
ard activities. Excluded from this definition are documentary
materials of any type that are determined to be the officlal
records of en 2gency of the Goverrment; private or personal
materials; stocks of publications, processed documents, erd
stationery; and extra coples of documents produced only for
convenience of reference, when they are clearly so ldentified,

/"EECLASBIFIED\ BEST COPY AVAILABLE
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The tetm "private e perscnal materdals” shall mesn those
pepers and other documentary or commenorative meterials in
phystealtmmhtinssolew to a person's farily or other
mabm activities, including private political association,
&nd having no comnection with his constitutional or statutaory
duties or political activities as President or as a member
or ths Preaident's ataff,

(1 cR 5105-63 104(a) and (b), mspeggivggé)as most recently
transmitted to the Cangress on April
(Brphasis added.] ’

nmumemmmm.nmtsmm.mm
states that GSA advocates t00 narrow a defimition of personal materials,
mumtmwua'reaecumormmmumumuawm
his contentien., Contrexy to his inplication that the Omgress does not
smbmummmdmmlmmﬁs,mmsmmm

this definiticn because it deems the proposed dafinition too incad. In .
particular, the Bause of Representatives has rejected the definttion i
Wmmmmumm,"mmmmmm :
association,” in deseribing those materisls wdch are private or personal. :

The third sentence of the pertinent paragraph states that the Congress ;
oreated the Nationnl Study Camission on Records and Documents of Federal :
Ofricials in an effort to clarify the definitions of official records
and personal papers. This is a clear misstatement of the basic puxpose
af the so-called Public Documents Conmission. As you are so keenly aware,
the Congress created the Oommission in the aftermath of the "Mxon~-Sampson
Agreement®, which concerned the ultimte disposition of the Presidential
materials of the Nixon Administretion, and had nothing t0 do with federal
records. There is nothing in the langusge of Title II of the Presidential
Recordings and Materials Preservation fot (44 U.S.C. 3315 et s8q.) or its
mmimmmhfomasﬂsmnmsattmntomw
of existing statutes which regulate access to and the disposition of federal
reconds, the Federal Records Act, the Freedom of Informetion Act and
tmmwnctoflwll. While there is a great deal of law pertinent to the
dispoaltion of federal recards, there is almest no law pertinent to the
disposition of the papars of constitutional office-helders. The primery

of the Publlc Documents Comdssion is to exemine this dearth of law
and to make recammendations to the Congress on the scope of remedinl legislation.

The final sentence of the subject paregraph relterates the memorandum's
eonelusion that 1t is within the sole province of each agency “to determine
how [1ts] records should be riade amd preserved.” In addition to those
sactions of chapter 31 cited sbove, this analysis again ignores these
other portions of the Federal Records Act which establish the oversight
authordty and responsibvility of the Admirdstrator, as delegated to the
Archivist. For example:

LASBIFIED BEST COPY AVAILABLE
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Whan the Administrator finds that e provision of chapter 21,
25, 27, 29, or 31 of this title has been or is being violated,
ha ghall writing the head of the agency concerned
of the viclation and make recomendations for its correction.
Unleas corrective messures satisfactory to the Adminietrator
are insugrated within s reasonsble time, the Administrator
shall submdt a written report of the matter to the President

ard tha Congress.
(44 U.8.C. 2111(b))} [Eiphasis added.]

Tn the present instance you are aware of & possible viclaticn falling

within your area of responsibility. You have infoarmed the asgency head of
your concsrn, and have recommerded en archival inspection of the subject
transcripts and related documents as s means of aiding in the resolution

of the dispute. These actions are clearly within the purview of section
2111(b}, quoted above, If you deem Dr. Kissinger's rejection of your
request an unsatisfactary corrective measure, ultimately 1t is encumbent
upon you to repart therean to the President anmd the Congress. In the interim,
pursuant to section 3106 of title h4, quoted sbove, you might also refer

the matter to the Attorney General for such actiom as he deems eppropriate.

In 1ike manner, section 2906 of title 44 authorizes the Administrator to
Ninspect the recards or the recards management preotices and programs
of any Federel agency” for the purpose of recommending irprovements in
those practices and programs. It is important to note that records
mgami;‘ iz elsewhere defined (4§ U.S.C. 2901(2)) to include records
disposition.

II. As an affirmative basis for the determination by Dr. Kissingsr that
the transeripts are personal, the Lelgh memorandum cites s State Department
records management regulation which provides a clear standard for
distinguishing federal records from personal papers:

The Department's regulations esieblish a pragmatic
test for determining whet papers & retiring officlal may
retain as personal. If a paper has been explicitly
designated or filed as personzl from the time of origin or
receipt, 1t 1s considered to be persoral and may be retained;
on the other hand, if a paper has not been so deslgnated or
filed, or Af it has been circulated within the sgency, 1t is
considered £© be an agenoy recard.

This regulation is apparently derived from & provision of the Federal
Property Menegement Regulations:

Papers of a private or nonoffieial character which
pertain only to an individual's personal affairs thaet
are kept in the office of a Federal offlcial will be

clearly designated by him as monofficial end will et all

oy e = e E T = S
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m filed separately from the official recerds of
ce.
(41 CPR §101-11.202-2(d)} [Emphasis added.]

The distinction between the Internal State Departzent directive and

the goverrment-wide FPMR, which dates from February 1967, is striking,
When the Ledgh memorendum latar states that your directive of November 15,
1976, is the first time NARS esteblished "so far-reaching a definition of
official recards,” the author apparently overlocked this precsdent godng
back over 10 years.

Burther, while the State Department mp;lab:lm is certainly "mragmatic” to
the extent it minimizes the "gray area", we suggest that, In Iimiting the
applicable criterda to the domment's designation, filing end/or ocireulation,
it is inwvalid. Even though each of these criterls is important in
determining the distinetion between federal xecords ard perscnal papers, a
federal official may nct conclusively establish a document as & personal
paper, although its subject ratter relates to officlal buslness, by merely
designating it as personal, filing it separetely, or withholding it from
olrculation. Ware that the Intent of Congress in ermcting the Federal
Records Act, the Freedom of Information .Act, and related legislation, some
of the most significant documents reflecting the conduct of public businress
would never be subject to public scrutiny.

The State Department regulations appear te recognize this discrepancy. As
explained in the L.igh memorendum, the remedy 1s sought in an extraction
requirement

However, even though a paper msy be considered persoral,
official policy matters discussed in such a paper must be
extracted and farwarded for inclusion in Department records.
[Cite cmitted.] The Department has consistently construed
this provision as requiring a departing official to extract
any significant govermment activity or decislen thet may be
reflected in such a paper.

This particular regulation 1s apparently derived from a second proviso
of FPMR 101~11.202-2(d):

In cases where matters requiring the transactiom of
official business are recelved in private personal
correspandence, the portion of such correspondence that
pertains to official business will be extracted and made
8 part of the official files . . ..
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Again there 18 e clear distinction between the extraction standard
established in the governmemt-wide FEMR and that stendard established
irternally at the State Department, at least as that regulation is .
interpreted by the leigh memorandim. Yhile the FRMR requives the .
extraction of "the portion . . . that pertains to official business,” :
the State Department standerd requires the extraction of cnly "ary
significent goverrment metivity or decision." Conceivebly, in same
instances an extraction performed under State Departmant standaxds may be
with an extraction performed under FIMR standards. But st
the same time 1t is reasonable to conclude that in many instances the
extraction of information about "significant goverrment activity or
decisson® will encanpass less meterial than information "that pertains to
official businese.” These differing standards highlight the retionale of
archival review and oversight.

There i3 smother significant mspect to the affirmative reliance an the
State Cepartwent regulations in the Ledgh memorandum. Inasmuch as these
veguleticns are epparently derdvatives of the Federal Froperty Management
Regalations, they represent the delegatieom of goverment-wide records
memagement authordty vested in the Admindstrator to the Secretary of State
for purposes of managing State Department records. It i1a a maxim of the
1aw of agenay that the principal, i.e., the Admdrdstrator (or in this
instance the Archivist), may rewake fully or partially the authcrities
delegated to the agent, i.e., the Secretary of State. Your request to

Dr. Kissinger is conscnant with this maxdm.

N T 1 e TP

AR Vil st

TII. The myriad quotations and citations of statutes and reguletions make

vocal the oversight autherity and responsibility of the Administrator
of Genersl Services, as delegated to the Archivist of the United States, :
1in resclving the questions which have arisen concerning the dispositlon of »
the Kissinger telephone transcripts. There are, however, certain other
points raised in Mr. Ledgh's memorandum which warrent our attentlon, First,
on page 3 he states: "It should be noted that no statute required
Seeretary Kissinger to make and retain candid notes of telephone conversations.”
While we reserve Judgment on the questicr of whether any statute requlres
thelr retertion pending the resolution of thelr character, we call into
question the significance of the fact that no statute mendated thelr creaticn.
With rare exception, this is true of any particular documents we call federal
records. The significance to the custodial agency and GSA is not that they
didn't have to be created, but that they were created. Given the fact of their
cresation and existence, they may be disposed of cnly in accordemde with
applicable statute and regulstion (44 U.S.C. 3314).

Second, the memorandum rojects GSA intervention because of & disqualifying
advoecate's interest in the ultimate resolution of the controversy. This
1z a patently absurd reason for rejecting your request. Your interest in the

DECLASSIFIED T COPY AVAILABLE
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the subject matter. That your conception of the scope of personal papers
might differ fyom that of Dr. Kissinger has absolutely no bearing on your
authority and responsibility o intervene.

Third, the memorandum cites an orel opinion of the Justice Depaxrtment's
m‘ﬂcaotmmmltmtmbmmmmqmummmtreml
records. In mubsequant ccriversations betwesn attarneys in this office
in the Office of Legal Counsel who were instrumental
t cpdnion, we have learmad that the issue presented that
:':-mmmt tedahylr mg&grsnmm
8 crea ty
to the President for Raticnal Seamdty Affairs. Because the

ey
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opinion
of whether the transeripts created in the course of Dr. Klssingar's
the NMixan ¥hite House are Nixcnm histordcal matedals, or if the
transeripts credated in the course of his service as Secretary of State are
federal records

M
il

noted that the instrument deeding these transcripts to the Litrery of Congress
incorporates a provision for ascess to the transeripts by approved Libvrary
of Congress employees during their period of restriction. If these federel
librarians or archivists can be 80 entrusted with access to the tramorlpts,
we question the logle in the exclusicn of archivists employed by NARS. To
be sure, a three-judge panel of the United States District Court for the
Distriot of Colurbia has recently recognlzed the “unblemished record® of
GSA archivists for protecting individual privacy while rejecting former
President Nixon's contention that archival inspection of hie materials will
result in an unconstitutional hwaaionormprivac.v Nixon v. Administrator
of Gensral %m. 408 F. Swpp. 321, 365-67 (D. D.C. 1;755 5%?_' ie

on >

f ,

Supreme Court of the United States (No.

- g mien oem
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Tis office recomends that you renew your request for archival inspection
of the tramscripts and related documents to D, » providing
& copy of your request to the present Ssoretary of State. Smldynn'
request be rejected or go umansvered, we recommend consultation wil
umopﬁataofﬁni&lsottkebepar@ntof&muoem&bmm
next course of action.

b

ICHALD P.
Genaral
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